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Abstract: This paper analyzes the exercise of jurisdiction in 
civil and commercial matters and its extension to disputes 
involving subjects domiciled outside the Union. These are 
provisions that are reformulated to include proceedings that are 
initiated against subjects who are established in third states, 1.e. 
provisions proposed by the recast of the previous Regulation no. 
44/2001 as rule that continues to be applied by respecting the 
defendants domiciled in third/member states. This limit extends 
and justifies the need to ensure certain objectives of a material 
nature in external relations by focusing on areas where the 
adoption of rules on jurisdiction applicable to external relations 
justify the need to ensure access to instruments of effective 
protection of the Union. This paper also focuses on 
strengthening the protection of human rights in certain areas 
through the provision of material rules with extraterritorial 


scope, evaluating the opportunity for private international law 
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instruments to support the relative external application of the 


rules to be adopted. 


Keywords: Regulation n. 1215/2012; Regulation no. 44/2001; 
international private law; extraterritoriality; protection of human 
rights; defendants domiciled in third countries; Alien Tort 


Statute; EU law. 


Introduction 

Jurisdiction and its exercise is part of the sovereignty, territory 
of each Member State, as well as the authorities of the people, 
the things that are located within their geographical borders 
respecting the interest of the intervention system. Jurisdiction 
also includes the protection of human rights, respect for states at 
an international level, determining the manifestation of the state 
that ensures jurisdictional competence and the effectiveness of 
these rights. The evolution of law through continuous 
globalization has oriented us towards a dematerialization of the 
only national trend following paths of a territoriality and 
extraterritoriality. Circumstances that redefine the adoption of 
instruments that apply the geographical boundaries of the state 
territory. 


The Union adopts instruments that are applied in compliance 
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with the connection between the territories of the Member 
States. Ensuring thus the pursuit of objectives that effectively 
achieve the trend of extraterritorial regulation and _ the 
continuous policies of the adoption of a rule of the Union by 
implementing the application of strictly intra-community limited 
rules. 

The protection of human rights in the material right of the Union 
to extraterritoriality has identified jurisdictional protection in 
civil and commercial matters. Human rights presuppose the 
adoption of titles of jurisdiction that are capable of determining 
a dispute within a judicial system capable of offering risks to a 
denial of justice. The values of the Union that adopt acts of an 
extraterritorial nature responds to the guarantee of application of 
the law of the Union in its external relations by imposing 
compliance with European standards on subjects who are 
established in third states by putting in place legal relationships 
with operators of the Member States. The relationships with the 
legislative systems from the point of view of supply ensure 
material norms of the Union by imposing the existence of titles 
of jurisdiction that are able to support their extraterritorial 
application. 

Regulation n. 1215/2012 also finds a basis, we dare say, of 
American inspiration, considering the hypothesis of the 


defendant being domiciled within a Member State and the 
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jurisdiction respects cases which present a connection with third 
states through the residual application of domestic rules relating 
to jurisdiction. The evolution of private international law of the 
Union showing that civil and commercial matters as a 
progressive expansion outside the scope of the rules on 
jurisdiction, needs that urge the continuous debate for a reform 
that promotes the adoption of a uniform discipline for disputes 
that are promoted and are against entities established in third 
countries. 

The objectives of the erga omnes of the rules of the Union on 
jurisdictional competence contribute to correlation profiles that 
respect the right to access to effective protection tools. The 
reform of Regulation n. 1215/2012 operates and ensures the 


concrete achievement of these types of objectives. 


Brussels system and aspects of the EU relating to the 
defendant domiciled in third states 

The Brussels system and the critical and non-critical profiles in 
the domicile of the defendant in private international law is a 
reality with many facets. Speaking about the Brussels system 
and especially about Regulation 1215/2012 (Cunichard, 2014; 
Puljko, 2015; Stone, 2018; Bradford, 2020)' we mean of various 


1 Regulation (EU) No 1215/2012 of the European Parliament and of the Council 
of 12 December 2012 on jurisdiction and the recognition and enforcement of 
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types of innovations in private international law as well as the 
arrangement of the domicile of the defendant representing a 
fundamental role within the system of jurisdictional competence 
that outlines rules of private international law of the EU in civil 
and commercial matters. This factor represents the criterion of 
territorial connection with the objective of identifying the judge 
at an international level as having jurisdiction over the subject 
matter. However, localization within the Member State 
continues to apply Regulation no. 1215/2012 with exceptions, 
underlining the use of a criterion for the purposes of attributing 
jurisdictional competence within a European judicial area’. The 
use of domicile is aimed at the delimitation of a perimeter that 
applies conventional rules regarding jurisdictional competence 
and the circulation of decisions that motivates the objective of 
removing the relevant obstacles that jeopardize the functioning 
of the common market, i.e. the development that is affected by 
the use of various criteria and of different types based first of all 
on the nationality of the parties that were part of previous 


instruments of an international nature’. 


judgments in civil and commercial matters (recast), OJ L 351, 20.12.2012, p. 1-32: 
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A32012R1215 

2https://op.europa.eu/it/publication-detail/-/publication/e69d7939-d016-4346- 
9651-963a63f53381/language-en, pp. 13-15. 

3In particular, at an international level we remember the convention between 
Belgium and France relating to judicial competence on the authority and execution of 
judicial decisions as well as arbitral sentences and authentic documents which was 
signed in Paris on 8 July 1899. The Convention between Belgium and the Netherlands 
on judicial territorial jurisdiction, bankruptcy as well as the authority for the execution 
of judicial decisions, arbitral awards and authentic documents which was signed in 
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Within this context, we remember Art. 220 TCEE which 
required Member States to begin negotiations that were 
necessary to ensure to their citizens the simplification of 
formalities, i.e. the subject the mutual recognition and execution 
of judicial decisions of arbitration awards. The committee was 
responsible for proceeding with a draft convention to choose a 
more open solution, noting in a qualifiable way the respect of 
the law and the simplification objectives, reaching the adoption 
of the instrument which insures people who had the nationality 
of one of the Member States’. 

This type of solution responded to practical needs by 
highlighting the criterion of the citizenship of the parties as a 
factor that determines the application of uniform rules, giving 
rise to many inconveniences in cases of dual nationality’. The 
adoption of the domiciliary criterion allowed the application of 
the convention which was independent of nationality towards 


the realization from the time of an integration which allowed the 


Brussels on 28 March 1925 as well as the treaty between Belgium, The Netherlands 
and Luxembourg on judicial jurisdiction, on bankruptcy and on the authority and 
execution of judicial decisions, arbitral awards and authentic documents which was 
signed in Brussels on 24 November 1961 where the rules find their application in an 
exclusive manner which respects the citizens of the contracting states. 

4https://op.europa.eu/it/publication-detail/-/publication/e69d7939-d016-4346- 
9651-963a63f53381/language-en, pp. 14ss. 

5https://op.europa.eu/it/publication-detail/-/publication/e69d7939-d016-4346- 
9651-963a63f53381/language-en, pp. 14, where the citizenship criterion required the 
inclusion of uniform Regulation of cases of dual nationality, the use of a similar 
criterion which brings with it numerous practical difficulties connected with the 
verification of the citizenship of the parties and the hypotheses of default of the 
defendant. 
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risk of discrimination between citizens and foreigners to be 
eliminated. 

Ascertaining the domicile of the parties presupposes a legal and 
logical procedure, necessary to determine one's citizenship as a 
circumstance where the first commentators can preclude the 
achievement of the requirements that are simplified in the 
Brussels Convention of 1968. The various legal systems have 
adopted various notions regarding domicile. A first problem 
concerned the identification of a system that highlighted the 
decisive value attributed to the expression of the system where 
the law applies and establishes the domicile of the defendant. 
The choice of the convention leaves the lex fori of the solution 
of the problem which was relative regarding the identification of 
the domicile of natural persons. The parties did not have their 


domicile in the state of the forum and the judge who was seised 


“should have determined the location by applying, one by one, the law of 
each Member State (art. 52); the identification of the headquarters of the 
companies, equated to domicile for the purposes of the application of the 
Convention, was instead left to the application of the rules of private 
international law of the forum (art. 53)”. 


The role attributed to the domicile criterion of the instrument in 
question is preferred to not providing an autonomous and 
uniform definition of domicile, allowing the obstacles deriving 
from various choices that are made to individual national 
systems to be overcome and promoting uniform application that 


is consistent with the conventional norms. 
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The same solution also continued in the convention which was 
maintained through Regulation no. 44/2001 and in Regulation 
no. 1215/2012 which continued to determine the domicile of 
natural persons from individual Member States. A uniform 
solution that seeks and respects domicile in society and entities 
where the Regulation provides an autonomous definition. The 
choice of the legislator of the EU was profitable and ambitious, 
also taking into consideration the risk of not ensuring the 
achievement of the aforementioned uniformity requirements. 

Thus, according to Art. 63 of the Regulation 1215/2021, the 
reference to three different factors was defined which are 
suitable for establishing the presence of a legal person in a 
specific Member State. The notion was broad and used by the 
Regulation which risks regarding the domicile of the defendant 
company or entity when the factors identified by the legislator in 
the Union provides the notion of domicile which does not 
indicate the same place but on the contrary located in various 
different Member States. The notion of domicile has been 
adopted within the regulations in a more or less uniform manner 
and is capable of providing an unambiguous indication which is 
likely to enable the plaintiff to take legal action against a 
company in different Member States, thus also opening up the 
hypotheses of positive conflicts of jurisdiction which can give 


rise to various issues of lis pendens. 
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The continuous violations of human rights and the environment 
within the activities of multinational companies have shown that 
the same company according to the above Art. 63 of the 
Regulation could be contested in the jurisdictions of various 
Member States. 

Indeed, the rules in question according to Regulation no. 
1215/2012 were part of the rules in synergy with national 
private law as well as of the different solutions coming from 
various Member States with reference to the joining of 
proceedings against a plurality of defendants also domiciled in 
the Union and of others established in third states which can 
determine the different victims who expect access to effective 
protection tools of the Union (Vlas, 2016). 

The choices of the domicile of the defendant was a criterion that 
delimits the perimeter that applies the EU rules regarding 
jurisdictional competence as well as the need to contribute to the 
creation of a single European market of the removal of obstacles 
that jeopardize the functioning. The adoption of the domicile 
criterion as a factor that delimits the application of the Brussels 
Convention of 1968 is justified by the need to use the factor 
capable of tracing the boundaries of a market that does not 
exclude citizens from participating in the economic life of the 
EU of a Member State which had its domicile in a third country. 


The harmonization rules concerns jurisdictional competence and 
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the circulation of decisions pursued objectives which are of a 
commercial nature, functional to the promotion of cross-border 
and intra-Union commercial relations. Similar relationships and 
different regimes of a national nature in force in the Member 
States are considered as one of the main obstacles to the 
achievement of a good functioning of the internal market® as 
well as of common standards capable to offering the relevant 
solutions on the need to ensure the predictability of solutions 
which respect jurisdictional competence, the recognition and 
enforcement of decisions in civil and commercial matters which 
has been perceived as a functional tool for the removal of related 
impediments of a similar nature (Magnus, 2016). 

The 1968 Brussels Convention made a distinction which was 
based on the presence of the domicile of the defendant in a 
Member State, to the application of the conventional rules of 


persons domiciled within the Union as well as: 


“(...) without prejudice the application of national rules with reference to the 
cases in which the defendant was domiciled outside the same (art. 4) (Nuyts, 
2007). (...) The instrument has also identified, within the Member States, a 
series of qualifications jurisdiction whose application to intra-community 
relations was excluded by virtue of their exorbitant nature (art. 3) (...)” 
(Nuyts, 2007). 

The nature of this rule derives from the inadequacy of the 


6According to the recital n. 4 of the Regulation n. 1215/2012, which is affirmed 
that: “(...) (some) divergences between national rules on jurisdiction and the 
recognition of decisions make the smooth functioning of the internal market more 
difficult. It is therefore essential to adopt provisions which make it possible to unify 
the rules on conflicts of jurisdiction in civil and commercial matters and to ensure that 
decisions given in a Member State are recognized and enforced quickly and easily 


(tae 


American Yearbook of International Law-AYIL, vol.2, 2023 


923 


criteria used for the existence of an effective connection in 
relation to the dispute as they are based on the jurisdiction of the 
national courts and on the basis of elements that have to do with 
the citizenship of the actor’, the physical presence of the 
defendant's assets in the jurisdiction of the forum*® and the 
jurisdiction which was hardly foreseeable for the defendant (De 
Winter, 1968). 

The attribution of competences in the EU in matters of private 
international law have been introduced through Art. 81 TFEU 
(Blanke, Mangiamelli, 2021) relating to the functioning of 
Regulation no. 1215/2012 where the rules remain applicable and 


in general terms and without important exceptions 


“(...) when the defendant is domiciled within the European judicial area, 
while the reference to national rules remains intact with respect to disputes 
initiated against of subjects domiciled in third countries (art. 6) (...)”. 


The adoption by the Union of acts in the field of private 
international law is not exclusively justified by satisfying 
economic reasons as well as the division of jurisdictional 
competence which is based on domiciliary criteria as well as the 
applicability of rules on special competences which remains 
subject to the presence of the defendant's domicile within a 
Member State. 

The rules on jurisdictional competence that have to do with the 
recognition of joint decisions continue to be first of all 


7See Art. 14 of the France Civil Code. 
8See Art. 23 of the German ZPO. 
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motivated and based on commercial reasons which remain 
limited in most cases to proceedings initiated against defendants 
domiciled and within the borders of the Union noting the 
adoption of a distinction that presents or not the domicile of the 
defendant within a Member State which does not represent the 
solution that the internal market desires first and foremost 
(Kruger, 2008)’. The transformation of the European discipline 
of private international law and the transition from the 
conventional source to that of a regulatory nature'® has satisfied 
the needs for integration of the European judicial space 
rendering them more evident, in light of which it seems 
appropriate that the use of the application of national rules 
acquires an increasingly residual role. EU’s competence to adopt 
rules of private international law intended to regulate situations 
which are not entirely “intra-community”. This stance was 
affirmed in the context of the aforementioned Opinion 1/03, 
where the Luxembourg judges specified that the rules of private 
international law and European procedural law in civil and 
commercial matters reflected those of Regulation (EC) no. 


44/2001. These must not be considered the exclusive prerogative 


It is stated that: “(...) (a)attempts to divide these civil jurisdiction rules up into 
two spheres-inside and outside the EU-is a response to political will rather than a 
human and economic reality. While promoting the EU’s internal market might be a 
sound political goal, care should be taken not to pursue this goal at the expense of 
solutions that might be more practical on a global level. As international trade opens 
up, EU rules should not segment it again (...)”. 

10CJEU, C-443/03, Gétz Leffler v. Berlin Chemie AG of 8 November 2005, 
ECLI:EU:C:2005:409, p. I-09611, par. 45ss. 
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of cases concerning only two Member States, as they are aimed 
at regulating any situation characterized by an element of 
extraneousness (Hill, Chong, 2018; Hartley, 2018)!'. 

The CJEU have clarified on the subject that the EU regulation is 
referred to the residual application of the private international 
law of the Member States in the cases of defendants domiciled 
in third States. Art. 6 of Regulation (EU) no. 1215/2012 has 
been incorporated within the so-called “Brussels system”. The 
national titles of jurisdiction under the aegis of the Regulation of 
such a dual regime appears, however, questionable, since it 
gives rise to a series of negative consequences, both internally 
and externally, and, for this reason, a rethinking of the current 
regulatory framework is more appropriate than ever (Grard, 


2013). 


11CJEU, Opinion of the Court (Full Court) of 7 February 2006. Competence of 
the Community to conclude the new Lugano Convention on jurisdiction and the 
recognition and enforcement of judgments in civil and commercial matters. Opinion 
1/03, ECLI:EU:C:2006:81, I-01145, par. 143: “(...) (his Regulation, and in 
particular its chapter II, is aimed at unifying the rules on conflicts of jurisdiction in 
civil and commercial matters, not only for intra-community disputes, but also for 
those which present an extraneous element, in order to to eliminate obstacles to the 
functioning of the internal market that may arise from existing disparities between 
national Regulations on the subject (...)”. See also the case: CJEU, C-281/02, Owusu 
of 1* March 2005, ECLI:EU:C:2005:120, I-01383, relating to a situation in which the 
defendant was domiciled in the territory of a Contracting State but most of the other 
items were in a third state, par. 34: “(...) the uniform rules on jurisdiction contained in 
the Brussels Convention are not intended to apply only to situations involving an 
effective and sufficient link with the functioning of the internal market, involving, by 
definition, several Member States. It is sufficient to point out, in this regard, that the 
very unification of the rules on conflict of jurisdiction and on the recognition and 
enforcement of jurisdictional decisions, carried out with the Brussels Convention, for 
disputes which present an element of extraneousness, certainly has the objective of 
eliminating obstacles to the functioning of the internal market that may arise from 
existing disparities between national Regulations on the subject (...)”. 
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Exorbitant jurisdiction. National rules on jurisdiction. 
Negative aspects and external consequences 

Articles 4 and 6 of the Regulation 1215/2012 refer to the 
functioning of the suitability of discrimination between parties 
in disputes. It is specified that similar effects of a discriminatory 
nature do not derive from the existence of a double set of rules 
which are intended to be applied whether or not the defendant is 
domiciled in a Member State as well as the exercise of 
jurisdiction over subjects who are not established from the 
Union does not respond to the needs of relations between the 
jurisdictional authorities of the Member States and how they are 
connected to the principle of mutual trust. The residual 
application of domestic rules are rigorous and consider the 
structure that the private international law of the Union has 
gradually come to assume. 

Many doubts arise regarding the defendants domiciled in third 
states of the courts which are exorbitant at a national level. The 
use of these criteria and for the purposes of establishing 
jurisdiction does not support elements of connection, capable of 
denouncing the existence of an effective connection between the 
dispute and the forum towards a violation of the defendant's 


rights of defense (Nadelmann, 1967), since the right to a fair 
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trial includes a series of elements which result in the balancing 
of needs of different procedural parties. National legislation with 
similar titles of jurisdiction is considered to be applied in terms 
that have a rigorous structure mitigating its unpredictable nature 
(Dannemann, 1992)’. Further elements of application of the 
titles of jurisdiction constitute an attempt to limit the effects that 
are negative in their application and which produces with 
respect to the proceedings a confirmation of the provision of 
similar forums giving rise to results that prejudice the 
defendant's rights (Lagarde, 1986)’. 

These types of considerations refer to the private international 


law of the EU where the CJEU clarifies that: 


“(...) on the basis of criteria capable of ensuring a sufficient connection 
between the dispute and the forum, so as to allow the defendant to foresee 
what will be the competent judge” (...) seems to be aware of the fact that 
some EU jurisdiction titles can produce (undesirable) exorbitant effects, to 
counter the (...) adopted solutions aimed at limiting their scope (...). Just 
recall Art. 5 no. 2 of the previous Regulation (EC) n. 44/2001, according to 


12See in particular: BGH 2 July 1991 (XI ZR 206/90), N.J.W. 1991. 3092. 3093. 
Dannemann affirmed that: “(...) (he sufficient connection test is likely to be 
problematic in cases where indeed most of the defendant’s assets are in Germany, 
without the case having any other connection to that country. Its basic flaw is that 
section 23 was specifically designed for cases without a specific connection with (and 
thus without a regular venue in) Germany. On the other hand, restricting section 23 by 
way of a more narrow interpretation of the term “assets”, or, as proposed by Schack, 
by limiting the enforcement of the judgment to the value of the defendant’s assets in 
Germany, may prove to be a useful or even necessary, but not a sufficient way of 
controlling forum shopping in international commercial litigation (...)”. 

13See also Cour de Cassation of France, 29 February 2012, 11-40.101. 

14CJEU, C-288/92, Custom Made Commercial Ltd v. Stawa Metallbau GmbH of 
29 June 1994, ECLI:EU:C:1994:86, I-02913, par. 18, in which is affirmed that: “(...) 
use of criteria other than that of the place of performance, when the latter attributes 
jurisdiction to a court with no connection to the case, could in fact compromise the 
predictability of the competent court and would therefore be incompatible with the 
purpose of the Convention (...)”. 


American Yearbook of International Law-AYIL, vol.2, 2023 


928 


which, with respect to applications brought in the field of maintenance 
obligations, which are also ancillary to an action relating to the status of 
persons, jurisdiction lies with the judge competent to hear the latter action on 
the basis of national law, unless such jurisdiction is based solely on the 
citizenship of one of the parties (...) to prevent the jurisdiction relating to the 
application concerning a maintenance obligation from being based solely on 
the citizenship of the plaintiff, since such a criterion could have exorbitant 
effects (...). Regulation (EU) n. 1215/2012 excludes from its scope of 
application maintenance obligations deriving from family, kinship, marriage 
or affinity relationships (art. 1 par. 2 letter e), which are now included in Art. 
3 of Regulation (EU) no. 4/2009 (...)”. 


This reproduces the content of the previous Art. 5 no. 2 of 
Regulation (EC) no. 44/2001, which today also finds application 
with respect to subjects located in third states. Moreover, 
Regulation 4/2009 includes within its scope of application the 
defendants who habitually reside outside the European Union, 
who, like those domiciled in Member States thus benefit from 
the regime provided for in this provision, which, as noted, aims 
to avoid jurisdiction being declared solely on the basis of the 
nationality of the parties’». 

In the law of the Union there is no general obligation to deal 
with defendants domiciled in third states given that the 
elimination of exorbitant jurisdictions is consistent with the 


needs of predictability which aim to guarantee compliance with 


15The continuing tendency to avoid the application of the rules of the EU 
regarding jurisdiction has had exorbitant effects and does not appear to have general 
characteristics of the private international law of the Union. To some civil actions that 
arise from criminal offenses Art. 7, par, 3 of the Regulation n. 1215/2012 states that 
the competent judge exercises criminal action that is competent and that respects 
requests for compensation or restitution based on the law of the forum according to 
the jurisdictional authority that hears the civil action. These rules allow the titles of 
jurisdiction in the sector of criminal matters and where the victim(s) have nationality 
to use civil proceedings despite the fact that the titles of jurisdiction are projected into 
the civil and commercial dimension, ending up creating purely exorbitant effects. 
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the principle of a fair trial, with titles of jurisdiction which have 
taken on a scope of European private international law, thus 
demonstrating the circumstances that the solution of the 
Brussels Convention of 1968, Regulation no. 1215/2012 
continues to exclude the possibility of the application of forums 
in intra-EU relations (art. 5 par. 2). 

The rule in question identifies the titles of national jurisdiction 
starting from the jurisdictional competence based on criteria 
unsuitable for an effective link between a dispute and the forum 
considering them as productive, unwanted and exorbitant. The 
provision of a non-exhaustive list appears to show the general 
prohibition on the application of the titles of national jurisdiction 
towards the defendants domiciled within the Union which 
automatically includes the consequence of an explicit and 
specific provision that justifies the need to underline the 
negative value of these types of holes. 

The Brussels system renders a decision to a Member State 
against a defendant domiciled in a third state who circulates 
within the Union and on the basis of a regime that has been 
provided for by the Regulation according to Art. 45, par. 3 (Von 
Mehren, 1981) which: 


“(...) precludes, with some exceptions, the review of the jurisdictional 
competence of the court that issued the provision, even in the case in which 
the competence of this authority has been declared by virtue of a title of 
exorbitant jurisdiction, with the further clarification that the rules on 
jurisdiction cannot be evaluated even in the light of public order” 
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(Grolimund, 2002; Fernandez Arroyo, 2004; Costa, 2017)’. 
It is appropriate to point out that art. 72 specifies that the 


Regulation is without prejudice to the agreements by virtue of 
which the Member States have committed themselves, pursuant 
to Art. 59 of the 1968 Brussels Convention, not to recognize a 
decision issued in another Member State against a defendant 
domiciled or habitually resident in a third state, if such decision 
is based exclusively on one of the exorbitant jurisdictional 
qualifications listed in the Convention (Nadelmann, 1967; Von 
Mehren, 2002). This rule has, however, been poorly 
implemented, so its practical relevance appears to be of “little 
significance” (Takahashi, 2012)”. 

It is distinguished in civil and commercial matters in the private 


international law of the Union based on a presence of a domicile 


16CJEU, C-7/98, Krombach v. France of 28 March 2000, ECLI:EU:C:2000:164, 
1-0193: “(...) the CJEU noticed the right of the German Court to refuse recognition of 
a judgment rendered in France was based on a procedural rule which penalized the 
defendant, preventing him from pursuing his defense if he had not submitted himself 
in the process. The judgment of the CJEU did not bind the Court to a particular 
solution to the case (in reality, not to recognize the foreign judgment) but to rule out 
the non recognition of a breach of the Brussels if, in the Court's view there was a 
manifest incompatibility of the proceedings before the foreign Court with the 
fundamental safeguards of the defense. In the same case, the ECtHR, by judgment of 
13 February 2001, sentenced France for failing to allow the accused to appear in 
Court under the French Code of Criminal Procedure, which deprived the defendant of 
the defense in judgment when an alleged crime was being challenged. The CJEU 
referred to the case law of the ECtHR in defining the refusal to hear the defense of an 
accused absent from the hearing as a “manifest violation of a fundamental right” par. 
40 (...)”. 

17“(...) original draft of Art. 59 of the Brussels Convention allowed a contracting 
state to enter unilaterally into commitments to third states not to recognise a 
Community judgment resting on the national exorbitant bases of jurisdiction. In the 
final text, the requirement that the commitment be part of a convention on the 
recognition and enforcement of judgments was added (...)”. 
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of the defendant within the Union with reference to a regime 
that has a jurisdictional jurisdiction that distinguishes and does 
not operate and does not concern the recognition, the execution 
of decisions that have circulated freely without being provided 
for remedies that contrast with the hypotheses where the 
sentences of the Member States adopt on the basis of exorbitant 
jurisdiction titles (Briggs, 2013; Briggs, 2021)'*. Thus it is 
specified that: 


“(...) EU law does not require that defendants domiciled outside the Union be 
treated in the same way as those domiciled in the Member States”. 


A solution that has been widely criticized by numerous authors, 
who have noted its discriminatory nature (Russel, 1993; 
Michaels, 2006; Nielsen, 2014). Art. 6 par. 2 of Regulation (EU) 
no. 1215/2012 extends the possibility of invoking the exorbitant 
jurisdictional rights provided for in a given Member State to 
those who, regardless of their citizenship, are domiciled in that 
state. In a way to avoid discrimination based on nationality, the 
doctrine just mentioned identifies a mere expansion of the 


“unreasonable” effects of the regime outlined by the Brussels 


18“(...) (a) defendant who does not have a domicile in a Member State has none 
of the benefits, but is still exposed to all of the-to him-disadvantages. He does not 
benefit from the careful structure of jurisdictional rules established by the Regulation. 
There is no presumption that he should also expect to be able to defend himself in his 
home courts. (...) But when it comes to recognition and enforcement of judgments, 
recognition and the enforcement is still automatic. The defendant is not entitled to 
complain that the adjudicating court had no jurisdiction, or that the jurisdictional rules 
upon which it relied were objectionable, or even contrary to public policy in the 
recognising court. In short, he may not invoke the jurisdictional protection given to 
Europeans at the adjudicatory stage; he is not entitled to complain about whatever 
jurisdiction was taken over him at the recognition stage. It is a honking disgrace (...)”. 
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system, which not only allows the use of national jurisdiction 
privileges against defendants domiciled outside the Union, but 
expands its scope in favor of those who have in that Member 
State one's domicile, even where, according to national law, the 
availability of similar exorbitant forums is limited to citizens 
(think, for example, of those based on the nationality of the 
plaintiff)”. 


Erga omnes in the application of rules protecting weak 
parties 

The extension of jurisdictional competence was not transposed 
into the final version, Regulation no. 1215/2012 presented in its 
application a broad respect for the Brussels Convention of 1968 
and Regulation no. 44/2001 includes new rules intended to 
apply to defendants domiciled in third countries. In particular, 
the protective forums for the protection of consumers (art. 18 
par. 1) and employees (art. 21 par. 2) can now be invoked, under 
certain conditions, regardless of the presence of the defendant's 


domicile in a Member State (Lazi¢, 2014), and the extension of 


19The discriminatory effects of the defendants domiciled in third countries, as 
well as the rule in question has been criticized for its suitability and discrimination by 
the plaintiff. The ratio of Art. 6, par. 2 of Regulation n. 1215/2012 was to avoid well- 
founded discriminations having to do with nationality and giving rise to indirect 
discriminations which are based on domicile as long as a citizen of the Union is not 
able to call the criteria relating to national jurisdiction even if temporarily domiciled 
in another city, country. 
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jurisdiction in favor of a judge of a Member State can be carried 
out even if none of the procedural parties are domiciled within 
the Union (art. 25). Furthermore, persons domiciled in third 
states continue to be subject to the jurisdiction of the Member 
States which are competent on the basis of an exclusive right of 
jurisdiction (art. 24)°°. 

The review relating to the protective forums highlights how the 
objectives of the protection of these rules materialize the 
weakness which is based on a relative asymmetry in reality 
characterizes the relationships between the procedural parties 
that effectively corresponds to the distribution of jurisdictional 
competence. The moment the actress shows that she is in the 
weak stage, she is given the choice of a certain number of 
jurisdictions which include her domicile. If the party is strong, 
the judgment that falls within the jurisdiction of the judge of the 
defendant's domicile is promoted according to Articles 14, 18 
par. 2 and 22 of Regulation 1215/2012. 

The review relating to the protective forums highlights how the 
objectives of the protection of these rules materialize the 
weakness which is based on a relative asymmetry which in 


reality characterizes the relationships between the procedural 


20See the recital n. 14 of the Regulation which is affirmed that: “(...) (a)n order to 
provide for the protection of consumers and employees and to safeguard the 
jurisdiction of the courts of the Member States in circumstances where they have 
exclusive jurisdiction and to respect the autonomy of the parties, it should be possible 
to apply certain rules regarding jurisdiction in this Regulation regardless of the 
domicile of the defendant (...)”. 
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parties which effectively corresponds to the distribution of 
jurisdictional competence. The moment the actress shows that 
she is in the weak stage, she is given the choice of a certain 
number of jurisdictions which include her domicile. If the party 
is strong, the judgment that falls within the jurisdiction of the 
judge of the defendant's domicile is promoted according to 
articles 14, 18 par. 2 and 22 of Regulation 1215/2012. 

This type of very broad regime also includes consumers and 
employees in their relations with counterparties and employers 
domiciled in third countries as well as a similar extension which 
is made and which respects the protective forum in matters of 


insurance contracts which respects the fictio turis, i.e. the rule: 


“(...) if the insurer is not domiciled in the Union but has a branch, agency or 
any other place of business in a Member State, he will be considered to have 
his own domicile in the latter state (art. 9 par. 2 of the previous Regulation 
and art. 11 par. 2 of the current one) (...)”. 


The solutions of a universal character as well as those of 
defendants domiciled in third states allow to overcome 
inefficiencies that have to do with the internal market deriving 
from the residual application of the national rules that are 
applicable in various matters to vulnerable individuals domiciled 
or operating in Member States who lack protective jurisdiction 
titles. Such individuals will be exposed to risk and attracted to 
an authority. The possibility of appealing to the judge of one's 
domicile is, in truth, granted only to the insurance policyholder, 


the insured and the beneficiary (art. 11 par. 1 letter b) and to the 
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consumer (art. 18 par. 1), since the employee will be able to take 
action against the employer only before the jurisdictional 
authority of the place in which he habitually carries out (or 
carried out) his activity or in which the place of business where 
he was hired was located (art. 21 par. 1 letter b), without 
prejudice to the possibility of taking action in the jurisdiction of 
the employer's domicile (Hay, 2013; Lazi¢, 2014). 

The hypotheses of the defendants in the court of consumers and 
employees who are domiciled in third states are intended 
towards the adoption of Regulation (EU) no. 1215/2012*!. In 
similar cases, jurisdictional competence continues to regulate 
the rules of national private international law as well as the 
critical issues that enter into the profile of the limitation of the 
prospects of access to justice in Europe and the distortions of the 
internal market that operate in Member States that are part of 
securities of exorbitant jurisdiction (Hay, 2013). The protection 
needs towards weak parties are sought through the coordination 
of the regulation of the extension of jurisdiction according to 


Art. 26, par. 4 of a choice of court agreement which does not 


21Press Release 483 of 6 December 2012, Recast of the Brussels I Regulation: 
towards easier and faster circulation of judgments in civil and commercial matters 
within the EU, doc. n. 16599/12, which is stated that: “(...) the recast Regulation will 
provide that no national rules of jurisdiction may be applied any longer by member 
states in relation to consumers and employees domiciled outside the EU. Such 
uniform rules of jurisdiction will also apply in relation to parties domiciled outside the 
EU in situations where the courts of a Member State have exclusive jurisdiction under 
the recast Regulation or where such courts have had jurisdiction conferred on them by 
an agreement between the parties (...)”. 
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consider the solutions provided in articles 16, 19 and 23 of the 
Regulation to be valid (Lazi¢c, 2014). The autonomy of the 
parties is identified to a competent national judge and the rules 
of private international law of the Union is limited to prevent 
their exercise from depriving the weak party of the protection of 
the forums that they intend to be conferred”. The rules of 
jurisdiction relating to weaker parties may override a subsequent 
agreement arising out of the dispute and in the case of 
agreements at an earlier stage such a stipulation allows the 
weaker party to appeal to a jurisdiction which is different from 
the competent and relevant provisions of Regulation”. 

The Regulation n. 1215/2012 allows us to discuss some issues 
such as the failure to regulate choice of court agreements in the 
context of cases which are connected with legal systems outside 
the EU and which continues not to explicitly address the issue of 
relevance of choice of court agreements that are concluded in 
favor of the authorities of a third country. A similar 
circumstance leaves perplexity if we consider the orientations 
which are uncertain regarding the positions of the CJEU 


(Hartley, 2018)" where it states that: 


22CJEU, C-201/82, Gerling Konzern Speziale Kreditversicherungs-AG and others 
v. Amministrazione del tesoro dello Stato of 14 July 1983, ECLI:EU:C:1983:182, I- 
02503. 

23See Articles 15, 19 and 23 of the Regulation n. 1215/2012. 

24CJEU, C-154/11, Ahmed Mahamdia v. République algérienne démocratique et 
populaire (Mahamdia) of 19 July 2012, ECLI:EU:C:2012:309, published in the 
electronic Reports of the cases, par. 65: “(...)by a worker domiciled in Germany 
against his employer, the People's Democratic Republic of Algeria, in whose Berlin 
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“(...) laconism on the issues under examination now appears “aggravated” by 
the greater extension of the scope of the current provisions of the Regulation 
and (...) by the fact that, as will be immediately specified, the current regime 
introduces uniform provisions regarding lis pendens and connection with 
third states, the characteristics of which will necessarily have to be taken into 
account to identify the terms within which a choice of court clause in favor of 
a third state could become relevant under Union law (...)” (Hartley, 2018). 


Lis pendens, connection with proceedings pending in third 
countries 

The Regulation in question has introduced elements of 
flexibility of a uniform nature, partially regarding the 
coordination of the jurisdiction of the judges of the Member 
States with the exercise which is related to the jurisdiction of the 
authorities of the third states. 


Regulation (EU) no. 1215/2012 provided: 


“(...) a specific regime for the cases of lis pendens (art. 33) and connection 
(art. 34) with disputes pending in third states, which give the judges of the 
Member States the power to suspend the proceedings instituted before them - 
and possibly to declare their extinction - in cases where a case is pending in a 
third country between the same parties having the same object and the same 
title, or a case connected to the one brought in the Union (...) the courts of the 
Member States may suspend the proceedings if they consider that such 
suspension is essential for the correct administration of justice, that the 
proceedings initiated in the third state will end with a decision recognizable 
and enforceable in the Member State and, as regards the regulation of 
connection, that a single treatment and decision are essential in order to avoid 


embassy he had served before being dismissed. On this occasion, the judges of 
Luxembourg stated apodictically that from the wording and purpose of the previous 
art. 21 of Regulation (EC) no. 44/2001 (corresponding to the current art. 25), it was 
only possible to obtain an agreement like the one relevant in the present case-i.e. a 
clause extending jurisdiction in favor of the Algerian judges, present in the 
employment contract since its stipulation- could not attribute jurisdiction to the judges 
of a third state (...)”. C-387/98, Coreck Maritime GmbH v. Handelsveem BV and 
others of 9 November 2000, ECLI:EU:C:2000:157, I-09337. 
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the circulation of incompatible decisions (...)”. 
Even before the rules are adopted, the lack of uniform 


provisions are intended to coordinate the proceedings that are 
initiated in the Member States, those pending in third states as 


the subject of various interpretations. In particular on this point: 


“(...) the silence of the Union legislator with respect to these profiles would 
have confirmed the complete autonomy of the Member States to regulate the 
related cases, due to the defendant being domiciled outside the Union, with 
the external space (Fentiman, 2005)”, while others believed that their 
competence in this area could not be considered absolute (...) the presence in 
national legal systems of different solutions with regard to the hypotheses of 
lis pendens and connection with proceedings brought in third states would 
risk undermine the effectiveness of the EU rules on jurisdiction, the 
application of which must be predictable and equal throughout the territory of 
the Union (...). The external dimension of jurisdictional competence and the 
possible effects of its exercise on the functioning of the internal market, since 
Art. 34 par. 4 of Regulation (EC) no. 44/2001-corresponding to the current 
art. 45 par. 1 letter d-precluded the recognition of a decision incompatible 
with another previously rendered in a third state (...)”. 


The adoption of the aforementioned rules regarding lis pendens 
and connection with third states, whose characteristics evoke, in 
some ways, the institution Anglo-Saxon forum non conveniens, 
whose application in cases falling within the scope of EU 
private international law was radically excluded by the Court of 


Justice in the Owusu case (North, Fawcett, 1987)*°. To the 


25“(...) to decline jurisdiction in favour of proceedings in a non-Member State 
leaves the Convention’s primary objective untouched because in that event no 
judgment, enforceable under the convention, could ever be obtained (...)”. 

26See also in argument the case: Spiliada Maritime Corp v. Cansulex Ltd [1986] 
UKHL 10 (19 November 1986): “(...) the House of Lords identified two essential 
conditions: (i) the existence of another competent court to rule on the dispute; (ii) the 
fact that this other forum proves to be more “convenient”, based on an assessment that 
takes into account not only the place where the parties carry out their activities, but 
also the advantages and disadvantages that the parties could obtain or suffer following 
a decline of the jurisdiction. In this regard it seems appropriate to observe that, before 
the Court of Justice ruled on the incompatibility between the forum non conveniens 
and the “Brussels system”, some authors had highlighted that there was no need, in 
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forum non conveniens, the application of the rules in question is 
discretionary, since it requires the judges of the Member States 
to evaluate whether the suspension of the proceedings is 
necessary for the correct administration of justice, while also 
having to observe that, in the context of this evaluation, the need 
to ensure the effectiveness of judicial protection takes on a role 
of fundamental importance’’. It consider, however, that Articles 
33 and 34 of Regulation (EU) no. 1215/2012 can only be 
applied in the case in which a proceeding is already pending in a 
third state at the time of the establishment of the one initiated in 


the European Union, while the completion of this condition is 


the cases falling within the scope of application of the Brussels Convention, to resort 
to a similar institution which “operates as an antidote to exorbitant bases of 
jurisdiction”, whose activation was (and still is) precluded in intra-community 
relations. Nonetheless, they noted that its provision could have some usefulness in the 
context of relationships also involving procedural parties not domiciled in a 
contracting state, since in such situations the lack of a rule on the forum does not 
conveniens lead to jurisdiction being assigned to the courts of what is, admittedly, the 
most appropriate Contracting State, when it may be more appropriate to have trial in a 
non-Contracting State (...)”. See also the case: In re Harrods (Buenos Aires) Ltd. (no. 
2) [1992] Ch 72, in which the judfe Dillon affirms that: “(...) (f)or the English court 
to refuse jurisdiction, in a case against a person domiciled in England, on the ground 
that the court of some non-contracting state is the more appropriate court to decide the 
matters in issue does not in any way impair the object of the Convention of 
establishing an expeditious, harmonious, and, I would add, certain, procedure for 
securing the enforcement of judgments, since ex hypothesis if the English court 
refuses jurisdiction there will be no judgment of the English court to be enforced in 
the other contracting states. Equally and for the same reason such a refusal of 
jurisdiction would not impair the object of the Convention that there should, subject to 
the very large exception of article 4, be a uniform international jurisdiction for 
obtaining the judgments which are to be so enforced (...)”. 

27See the recital n. 24 of the Regulation n. 1215/2012 del Regulation (UE) n. 
1215/2012 states that: “(...) (1) the existence of sufficient links between the dispute, 
the parties and the third state concerned; (ii) the stage reached by the proceedings in 
the third state at the time of initiation of proceedings before the court of the Member 
State; (iii) whether or not a decision from the jurisdiction of the third state can be 
expected within a reasonable time (...)”. 
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not required in order to decline jurisdiction for reasons of not 
convenience. 

Jurisdiction was not ignored in the passage of Regulation No. 
44/2001 to Regulation n. 1215/2012 as issues that remain 
unresolved given that they do not clarify the rules of an 
instrument that is applied in a reflective manner (Droz, 1972). 
This type of gap has to do with disputes that are not connected 
with the Union and which risk giving rise to treatments that are 
unjustified, differentiated between the parties involving this type 
of proceedings (Pretelli, Ursceler, Bonomi, Mari, Romano, Di 
Orio and others, 2014)”. Articles 33 and 34 are applicable: 


“(...) only when the defendant is domiciled in a Member State and the 
jurisdiction is based on Articles 4, 7, 8 and 9 of Regulation (EU) no. 
1215/2012 (...)”. 


The defendant, so, is domiciled outside the Union. Coordination 
in the exercise of jurisdictional competence is governed by the 
rules of private international law of the Member States, which 
may adopt solutions which may also be significantly divergent 


28See the Resolution of the European Parliament of 7 September 2010 on the 
implementation and revision of Regulation (EC) No. 44/2001 of the Council on 
jurisdiction, recognition and enforcement of decisions in civil and commercial matters 
2009/2140(CIN]) (2011/C 308 E/06), par. 15-18, which is affirmed that: “(...) the 
question of whether the provisions of the Regulation should have a reflective effect 
has not been sufficiently examined and that it would be premature to take this 
initiative without in-depth studies, wide-ranging consultations and political debate in 
which Parliament should play a leading role and encourages the Commission to 
initiate this process; believes, on the other hand, that, given the existence of a large 
number of bilateral agreements between Member States and third countries and the 
issues of reciprocity and international courtesy, the problem is global and that, in 
parallel, a solution must also be sought within the Hague Conference, by resuming 
negotiations on an international judicial convention; mandates the Commission to do 
its best to revive the project, which represents the “Holy Grail” of private 
international law (...)” (par. 15). 
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from each other. Additionally, these articles are capable of 
producing discriminatory effects towards the procedural parties 
domiciled in the Union who find themselves involved in legal 
relationships with foreign subjects, because it does not take into 
account the fact that, in some cases, the former could have an 
interest in bringing the dispute outside the EU, for example 
where the application concerns a contract incorporating an 
exclusive choice of court agreement in favor of the courts of a 
third state, since the party domiciled outside the Union first 
brings the action in a Member State, the possibility of 
suspending the proceedings and declaring them extinguished in 
favor of the (more “‘appropriate”’) foreign court will be precluded 


by the operation of the priority criterion. 


Revision of Regulation n. 1215/2012 and access to justice. 
Needs and necessary reality 

The unilateral provision of rules of the Union that have to do 
with jurisdictional jurisdiction in civil and commercial matters is 
understood and applied towards defendants not domiciled within 
a European judicial area which entails a total elimination of 
exorbitant national courts where its application is excluded in 
intra-community relations given the difficult lack of respect for 


the principle of a fair trial which accepts its incorporation in the 
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law of the Union as was also specified by the CJEU: 


“(...) undoubtedly appears not very coherent, emphasis has already been 
placed on the fact that the possible extension of the scope of Regulation (EU) 
no. 1215/2012 should not, in any case, be carried out by means of a perfect 
comparison between the different hypotheses, since the exercise of 
jurisdiction over defendants domiciled outside the Union implies the need to 
take into consideration some specific aspects, which are relevant, in 
particular, in terms of the reduction in the prospects of access to justice in 
Europe resulting precisely from the unilateral renunciation of exorbitant 
jurisdictional titles and, therefore, the inclusion of similar “external” cases in 
the private international law of the Union will also require the provision of ad 
hoc jurisdictional titles to counter similar inefficiencies (...)”. 


The achievement of the Union's policies also in its external 
relations, as now (in part) occurs the so-called “weak parties”, 
who are given the right to sue the other party in the Member 
State in which they are domiciled or in which they carry out 
their work even when they intend to take action against a person 
established in a third state (Mills, 2016)’. The provision of rules 
on universal jurisdiction could be usefully used to guarantee 
effective access to justice in Europe, especially in cases that are 
linked to third states and the inefficiency of the judicial systems 
risks jeopardizing the effectiveness of the protection of the 
procedural parties (Mills, 2016). The need to ensure access to 
effective remedies and the more general issue of the protection 
of fundamental rights represent particular characteristics that the 
private international law of the Union aims to fulfill, also kept in 


taking into consideration the fact that, pursuant to Art. 81 par. 2 


29*(...) jurisdictional rights (...) which should be enforceable against non-EU 
domiciled parties (...)”. 


American Yearbook of International Law-AYIL, vol.2, 2023 


943 


TFEU, the pursuit of similar objectives through the exercise of 
one's powers in this sector cannot be said to be more completely 
ancillary to the need to ensure the correct functioning of the 
internal market (Mills, 2016). 

The introduction, as we understand, of a forum necessitatis in 
civil and commercial matters represents a main instrument that 
achieves certain material objectives where the ratio of the 
institution of the need to ensure access to justice is not just a 
hypothesis but a celebration of a proceedings of a third state 
which are impossible to understand and be processed abroad. A 
denial of justice where the forum necessitatis applies is subject 
to the existence of conditions where the connection with a state 
judge intends to invoke a title of necessity that is requested. The 
forum necessitatis intends to ensure the protection of rights both 
in domestic constitutions as well as at international level where 
the case of the right of access to justice and the right to an 
effective remedy are instruments of concrete protection of the 
rights that are at stake in a proceeding where the plaintiff 
establishes a court that is determined. In this topic the ECtHR 


also states that: 


“(...) public international law does not require Member States to declare, in 
any case, their jurisdiction as a matter of necessity, and that national judges 
therefore enjoy a wide margin of appreciation in assessing the existence of 
the conditions of application of the institution in question (...) (Dodge, 
Stephan, 2018)°°. 


30ECtHR, Nait-Liman v. Switzerland of 15 March 2018, parr. 201-202: “(...) the 
concept of a forum of necessity is not generally accepted by the states, it cannot be 
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The forum necessitatis is not generally accepted by the states. It 
is nevertheless present in numerous national systems (Nuyts, 
2007), as well as in various instruments of private international 
law of the Union. In the latter area, this title of exceptional 
jurisdiction is however mainly used in family matters*', while 
there is a certain reticence regarding its possible use in civil and 
commercial matters, as also confirmed by its failure to be 
introduced at the time of the recast of the Regulation (EC) no. 
44/2001. It should have counterbalanced the unilateral 


concluded that there exists an international custom rule enshrining the concept of 
forum of necessity. The Court further notes that there is also no international treaty 
obligation obliging the states to provide for a forum of necessity (...)” (par. 201-202). 
See also the Fourth Restatement of US Foreign Relations from the American Law 
Institute of 2018 and in particular section 422. According to Dodge: “(...) the non- 
existence of limits emanating from customary international law with respect to the 
exercise of adjudicatory jurisdiction is highlighted by taking Regulation (EU) no. as 
an example. 1215/2012 and the double regime it incorporates with respect to the 
application of the exorbitant forums of the Member States. According to the Author, 
in fact, the fact that, according to the “Brussels system”, the exorbitant exercise of 
civil jurisdiction is prohibited (and almost stigmatized) in intra~-community relations 
and is instead permitted in external relations would demonstrate the non-existence of 
a legal obligation to abstain, since (i)f states do not refrain from exercising 
jurisdiction on exorbitant bases of jurisdiction out of a sense of legal obligation, there 
can be no rule of customary international law prohibiting their use (...)”. 


31See Art. 7 of the Council Regulation n. 4/2009 on Jurisdiction, Applicable 
Law, Recognition and Enforcement of Decisions and Cooperation in Matters Relating 
to Maintenance Obligations, 2008 O.J. (L 7) 1. This Regulation is applicable via 
Regulation 1107/2009, art. 15, 2009 O.J (L 3069) 1, (EC). Art. 11 of the Regulation 
(EU) No 650/2012 of the European Parliament and of the Council of 4 July 2012 on 
jurisdiction, applicable law, recognition and enforcement of decisions and acceptance 
and enforcement of authentic instruments in matters of succession and on the creation 
of a European Certificate of Succession, OJ L 201, 27.7.2012, p. 107-134. Art. 11 of 
the Council Regulation (EU) 2016/1103 of 24 June 2016 implementing enhanced 
cooperation in the area of jurisdiction, applicable law and the recognition and 
enforcement of decisions in matters of matrimonial property regimes, OJ L 183, 
8.7.2016, p. 1-29. Art. 11 of the Council Regulation (EU) 2016/1104 of 24 June 2016 
implementing enhanced cooperation in the area of jurisdiction, applicable law and the 
recognition and enforcement of decisions in matters of the property consequences of 
registered partnerships, OJ L 183, 8.7.2016. 
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renunciation of national exorbitant forums resulting from the 
proposed extension of the scope of the Regulation. It is also 
appropriate to observe that, in evaluating the opportunity to 
introduce a rule on the forum necessitatis, and, more generally, 
by expanding the scope of the Union rules on jurisdictional 
competence, the Commission has “diluted” the need (for the 
protection of human rights) to ensure access to justice - which 
informs the rationale of the institution - through reference to the 
(economic) one of guaranteeing the correct functioning of the 
internal market”. 

The Regulation n. 1215/2012 which states a forum necessitatis 
puts and assumes the attitude that is demonstrated at the recast. 
This proposal fits into the context of a legislative procedure that 


the Union: 


“(...) in the matter of corporate due diligence, which intends to be applied not 
only with respect to the operations that take place along the value chain of 
companies established in Union, but also with respect to those which, despite 
being subject to the law of a third state, operate on the internal market by 
selling goods or providing services (...) to strengthen the obligation of 
companies to respect human rights through the setting of a European standard 
which is applicable to all those who operate in the Union, regardless of their 
place of establishment (...)”. 

Through the provision of due diligence obligations which also 


32The Commission in art. 3 of the proposal affirms that: “(...) (t)he diversity of 
national legislation leads to unequal access to justice for EU companies operating 
with partners from third countries: some can easily take legal action in the EU, others 
cannot, even when not there is another competent court that guarantees the right to an 
impartial judge. Furthermore, if national law does not grant access to justice in 
disputes with third-country counterparties, the application of mandatory provisions of 
Union law which protect, for example, consumers, employees or commercial agents 


ee 
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refer (and above all) to activities which take place in third 
countries, the economic reasons which clearly permeate the 
proposal-which is declaredly aimed at preventing the application 
of different protection standards from resulting in a distortion of 
competition to the detriment of European companies-do not 
appear to be able to “cannibalize” those more closely related to 
the protection of human and environmental rights which, in 
these countries, suffer, due to their business activities, even 
serious violations. The provision of private international law 
instruments suitable for guaranteeing access to justice in Europe 
for the victims of such violations appears, as will be to clarify, 


more appropriate than ever (Stiirner, Pfortner, 2021). 


Extraterritoriality of civil jurisdiction and access to tools for 
effective protection of victims of serious violations of human 
rights 

The criticism that is connected with the binary that adopts a 
discrimen in the place where the domicile of the defendant is 
located is destined to affect the relative coordination between 
the European judicial space and third states. This situation risks 
undermining the prospects of access to justice in Europe thus 
finding a dispute against a person who is domiciled outside the 


Union and entrusting the rules of a Member State which defines 
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the scope of jurisdiction in terms which give rise to 
discriminatory consequences at national level, as such a solution 
is destined to have repercussions on the correct functioning of 
the internal market of the Union. 

The unilateral extension of a scope of application of the Union 
on jurisdictional competence ensures the achievement of 
objectives that are traditional, typical for the private law of the 
Union in terms of access to justice. The objectives are intended 
to have relevance with reference to types of disputes arising 
with third states, those which concern violations of human rights 
by multinational companies outside the Union. This issue 
introduces the case of responsibility of companies that respect 
violations of fundamental human rights in the context of 
carrying out their activities. Companies are not required under 
international law to respect this type of rights given that the 
presence of protection obligations weigh on non-state actors 
which are possible to the rules in force in each national system. 
There are many efforts at an international level and especially 
from the UN to strengthen the responsibility of multinationals 
who respect the conduct of economic activities. This path 
creates a regulatory system that is different from multinational 
companies. It uses a more attenuated regime that respects what 
burdened by states in this sector. This approach dates back to the 


result of a report coming from the: United Nations' Guiding 
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Principles on Business and Human Rights (UNGPs) which note: 


“(...) the distinction between the duty (“duty”) of states to ensure the 
protection of human rights with respect to abuses committed by third parties 
(first pillar) and the responsibility (“responsibility”) of companies to act with 
due diligence, i.e. taking into account the possible adverse consequences that 
may arise with respect to these rights from carrying out activities of business 
(second pillar) (...). A third pillar, within which the autonomous right of 
victims to have access to effective remedies-including jurisdictional ones-is 
enshrined. This right therefore echoes the parallel obligation for states to 
ensure the protection of fundamental rights also through the introduction of 
suitable instruments to guarantee the effective satisfaction of the claims of 
those who have suffered, or risk suffering, an injury due to activities of 
multinational companies operating on their territory, or in any case under 
their jurisdiction (...)”. 

The UNGBPs start from the awareness that the provision of rules 


containing substantial obligations of protection or supervision 
represents only the first piece of a broader mosaic, within which 
it is also necessary to highlight the importance of procedural 
profiles, through which to ensure the removal of barriers that 
stand between the victim and obtaining a remedy capable of 
concretely satisfying his interests (Stiimner, Pfortner, 2021). 

Multinational companies in practice relocate the circumstance of 
the economic unity of similar groups which is ignored by law 
and is easy for companies to move their production cycle to 
third, developing countries with legislation respecting the safety 
standards required during the exercise of economic activities. 
International standards are binding in nature for companies and 
benefit companies that are subject to systems that are not able to 
provide a certain amount of insurance to victims of possible 


violations of access to effective protection tools. 
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The mechanisms of private international law have as their basis 
an instrument that is based on similar abuses and which 
guarantees the violation of a possible right that is addressed to a 
jurisdictional instance that satisfies one's claims. The sensu 
exercise of extraterritorial nature of civil jurisdiction through 
states which can open the doors to their own courts even in the 
case that the violations that have occurred are outside their own 
territories, has seen the involvement of subjects who do not 
appear to be connected. Resorting to less traditional titles of 
jurisdiction in cases of serious human rights violations is 
justified by the obligation to respect one's human rights 
(Augenstein, Jagers, 2017)*. 

In the matter of corporate human rights due diligence which 
creates the greatest problems of controversy, the point of 
observation favors the theme of the extraterritorial extension of 
civil jurisdiction as a tool that ensures access to instruments of 
effective jurisdictional protection considering that the matter in 
question has an object that takes into consideration the 
jurisprudence of the United States regarding the so-called 
foreign-cubed cases intended to impact the internal law of the 


Member States and the evolution of the law of the Union 


33 it is affirmed that: “(...) (t)o the extent that international human rights treaties 
apply extraterritorially, states are duty-bound to ensure access to justice and effective 
civil remedies for third-country victims of corporate human rights abuses. To be able 
to enjoy the protection of their human rights in transnational tort litigations against 
MNCs, victims of corporate human rights abuses need to come within the human 
rights jurisdiction of the state concerned (...)”. 
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(Bernaz, 2013; De Schutter, 2015; Bonfanti, 2019; Mantovani, 
Hess, 2019). 

The application of the Alien Tort Statute (ATS) (Liakopoulos, 
2018) which allows ruling on civil actions that are brought by 
foreign citizens to acquire the related compensation for damages 
has suffered consequences in violations of the law of nations or 
of a treaty international where the US is part**. It was initially 
interpreted in broad terms, and was used to guarantee the 
protection of victims of serious violations of international law 
also with reference to those disputes which proved to be “three 
times foreign” with respect to US territory, as promoted by 
foreign citizens who acted against foreign subjects-public or 
private-as a consequence of conduct carried out outside the 
borders of the United States (Sohn, 1981; Blum, Steinhardt, 
1981; Danaher, 1981; D'Zurilla, 1981; Hadley Louden, 1982; 
Aceves, 2007; Clark, 2013; Dodge, 2014; Engle, Miguel, Davis, 
2016; Wettel, 2016; Baumann-Pauly, Nolan, 2016; Von Glahn, 
Taulbee, 2017; Carner, Handley, 2017; Liakopoulos, 2018)*°. 
This type of interpretation has the objective of privileging the 
presence, even of a temporary nature, of the defendant on its 
American territory as a factor of a connection that is sufficient to 
justify the intervention of the relevant American judges in cases 


where the subject of the dispute are serious violations of 


34ATS, 28 U.S.C. § 1350. 
35Filartiga v. Pefia-Irala, 630 F.2d (2d Cir. 1980), pp. 876, 890ss. 
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international law. 


With the rulings of 2013 in the Kiobel case, the Court stated that 


“(...) the existence of a presumption against the extraterritorial application of 
the ATS, is overcoming and it is possible only in cases where the claims 
touch and concern the territory of the United States with sufficient force 
“(Chinyere Ikegbunam, 2014; Vazquez, 2014; Bussani, Sebok, 2015; 
Waldbeser, 2016; Liakopoulos, 2018)*°. 


It is reiterated in a ruling in which the supreme judges 
confirmed, in the Nestle case, that, for a foreign citizen to intend 
to appeal to the US courts, it is necessary provide evidence that 
the relevant conduct took place in the USA (Petch, 2022)°’. 

In the Jesner et al. v. Arab Bank case, the Court: 


“(...) precluded any possibility of using the instrument in question to deal 
with violations committed abroad by foreign multinational companies (...)” 
(Reed, 2018; Das, 2020)**. 


In the Kiobel case, the presumption against the extraterritoriality 
of the ATS was formulated in a neutral way, we can say, and the 
issue was addressed with reference to the responsibility of 


multinational companies. Instead, in the Jesner case the court 


36Kiobel et al. v. Royal Dutch Petroleum Co., 569 U.S. Decided April 17, 2013. 

37Nestle USA, Inc. v. Doe et al., 593 U.S. Decided June 17, 2021. 

38Jesner et al. v. Arab Bank, 584 U.S. Decided April 24, 2018, which is affirmed 
that: “(...) that foreign citizens can base their application on the ATS only with respect 
to those cases which, at the time of the adoption of the instrument in question, 
represented the three main violations of international law, namely those concerning 
the rights of ambassadors, the acts of piracy and the violation of safe conducts, which, 
following the adoption of the Torture Victim Protection Act of 1991, had been 
accompanied by acts of torture. Violations of due diligence obligations by 
multinational companies would therefore not fall within the list of causes of action 
admitted for the purposes of the application of the ATS and, moreover, according to 
the US Supreme Court, the preliminary provision of further causae petendi would be 
admissible only on a completely residual basis and in any case at the outcome of a 
proceeding in which the appellant would be called upon to demonstrate not only the 
violation by the defendant of a “specific, universal, and obligatory” rule according to 
the law international, but also the existence of the burden on the judicial authority to 
create a new cause petendi rather than referring the question to Congress (...)”. 
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clarified that the ATA did not find application to foreign 
companies and businesses by virtue of the diplomatic 
implications that are connected with the extraterritorial exercise 
of the ATS as well as the possibility for the instrument to assert 
a foreign corporate liability which requires political intervention 


from the American Congress. 


Multinational companies and human rights. Private 
international law, national law and EU rules on jurisdiction 

American jurisprudential orientations as well as the protection 
of fundamental rights that respect the activities of multinational 
companies have acquired in practice (Jagers, Jesse, 
Verschuuren, 2014; Kirshner, 2015) at least at a European level 
paths that have shown profiles of weakness that were connected 
with the application of judicial protection mechanisms to 
disputes under investigation. From a substantive and procedural 
point of view (Zerk, 2013)” it is highlighted that different 


approaches refer to the disputes that are attracted to judges of 


39*(...) differently from what has been found with respect to the US legal 
system, the majority of disputes brought in Europe regarding violations of human 
rights and corporate liability are normally based on general rules on torts which are 
not always suitable to ensure the appropriate satisfaction of the victims' claims. 
Although the majority of human rights violations generally fall within the scope of 
application of these rules, some of the conduct that may be perpetrated in the context 
of the activities of multinational companies, amounting to international crimes, will 
give rise to claims that are unlikely to be usefully satisfied through recourse to 
national provisions on civil torts (...)”. 
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the Member States who seek adequate solutions to guarantee 
access to victims to tools of effective and judicial protection 
level of national systems as well as that of the Union. 

Access to justice in the European context through the use of a 
forum necessitatis has a discretionary limit with regard to 
national judgments when one chooses its own jurisdiction which 
respects disputes lacking a sufficient connection with the legal 
system who initiates his own cause. 

By necessity it is difficult to find that the judicial practice of 
some Member States reveals that the use of new strategies 
exploited through Regulation no. 1215/2012 private 
international law instruments to ensure greater prospects of 
success which have suffered a third country of gross violation to 
a local company that controls the parent company based in 
Europe. Within this spirit, Dutch jurisprudence, especially after 
Brexit, has taken on a role in the recognition of main trends in 
corporate responsibility and access to justice in Europe. 

The identification of being able to sue in the Member State that 
has one's domicile rules of uniform private international law 


allows us to speak in this case that: 


1199 


“(...) in such defendant, the action brought against him acts as “anchoring 
for the one initiated in the same state (...) against the foreign subsidiary that 
physically carried out the conduct from which the violation originated (...). 
The strategy in question can be implemented successfully, it is necessary, 
however, to verify the existence of a due diligence obligation weighing on 
the parent company with respect to the activities of its subsidiaries, so as to 
justify not only its involvement in the chain of responsibility on which the 
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case concerns, but also the general rooting of the dispute before the judge 
seised, who otherwise it would risk not being competent on the sole basis of 
the jurisdictional titles applicable, by virtue of domestic law, to the foreign 
subsidiary. The material and procedural data therefore end up being reunited, 
since, although the rationale of the approach in question is based on the need 
to ensure access to an effective judicial remedy for the victims of such 
violations. The concrete possibility of promoting such actions among the 
judges of a Member State depends on the positive ascertainment of the 
existence of such supervisory obligations on the part of the parent company. 
In relation to due diligence obligations for companies - the judicial practice 
of the judges of the Member States has revealed fluctuations with respect to 
the way in which a similar assessment must be carried out (...) to have 
repercussions on the outcome of the assessment and, finally, on the 
possibility for the national courts to declare themselves competent with 
respect to the disputes in question, even if, as will be clarified, this gap now 
seems to have weakened (...)”. 


Within this context, we recall the case in Nigeria of the Shell 
Petroleum Development Company (SPDC)-a_ Nigerian 
subsidiary of Royal Dutch Shell (RDS), a company which was 
registered in the United Kingdom but with its main center of 
activity in the Netherlands-and with the impossibility of 
obtaining relative effective access to justice in Nigeria 
(Blackburn, 2017)", the victims thus in time tried to obtain their 
compensation protection in Europe. The story began with a 
series of appeals that were brought both in the United Kingdom 
(Okpabi case) and in the Netherlands (Milieudefensie case) 
(Bright, 2019; Roorda, Leader, 2021). 


Based on Anglo-Saxon law: 


40It is affirmed that: “(...) numerous court proceedings in local courts in relation 
to oil spills, many of them against Shell’s subsidiary, Shell Petroleum Development 
Corporation (SPDC), which is incorporated in Nigeria. Some of these are continuing, 
but issues of delay, questions of the effectiveness of the forum, and concerns over the 
influence on local procedures of an industry that accounts for more than 90% of 
export earnings, mean that many have sought justice in Europe and in the US (...)”. 
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“(...) 1t is possible to establish the jurisdiction of the English judges with 
respect to the action brought against the foreign subsidiary if it is possible to 
prove that the latter is a “necessary or proper party” in the judgment initiated 
against the parent company”. 

The operation of this mechanism is independent of any 


territorial connection with respect to the forum. English judicial 
practice has imposed a series of additional assessments, aimed at 
avoiding the risk that the provision in question is invoked by the 
claimants in an abusive manner, for the sole purpose of 
exploiting the presence of the anchor defendant's domicile in the 
United Kingdom to root the dispute initiated against the foreign 
subsidiary in the English courts, which would otherwise be 
incompetent with respect to the conduct of the latter in a third 
state (Aristova, 2018). The appellants must demonstrate the 
existence of a “good arguable case” with respect to the parent 
company, so as to be able to “link” the action brought against 
the subsidiary to that initiated against the parent company. Such 
an assessment takes the form of verifying the existence of a duty 
of care towards the appellants on the part of the English parent 
company. In English law, this verification is carried out, firstly, 
through the application of the so-called Caparo test, by virtue of 

41Practice Direction 6B, par. 3.1 (3). 

42“(...) most plausible procedural principle, typically invoked in Tort Liability 
Claims, which enables the joinder of the foreign subsidiary in the English proceedings 
is to establish that the subsidiary is a necessary or proper party to a claim against the 
English-domiciled parent. “(...) Establishment of jurisdiction under this basis of 
jurisdiction could be exceptionally wide as it does not require the existence of any 
territorial connection between England and the joined defendant. The English courts, 
therefore, have approached claims brought under the ‘necessary or proper party’ 


gateway carefully to ensure that a specious claim against an anchor defendant is not 
used as a device to bring a foreign defendant within the jurisdiction (...)”. 
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which, for such an obligation to be recognisable, it is necessary: 


“7) that the damage was foreseeable for the anchor defendant; (ii) that there 
was a sufficient degree of proximity between the parties to the dispute; and 
(iii) that the imposition of a duty of care on the parent company is fair, just, 
and reasonable (...)” (Palombo, 2015; Spitzer, 2019; Ulfbeck, 2019; Fung 
Tsang, Ng, 2022; Ahmed, 2022)*. 


In the Okpabi case, the appellants: 


“(...) intended to obtain, from the courts of the United Kingdom, the 
necessary injunctive and compensatory remedies to address the serious 
economic and environmental damage suffered following the oil spill from a 
proprietary pipeline of the SPDC (...). In Art. 4 of Regulation (EU) no. 
1215/2012, the victims therefore relied on the presence in the United 
Kingdom of the domicile (in its meaning of “place of incorporation”) of the 
parent company in order to have the English judges declare the competence 
also with respect to the conduct of the Nigerian company, on the basis of the 
aforementioned par. 3.1 of Practice Direction 6B (...). Both the High Court 
(Roorda, Leader, 2021) and the Court of Appeal (Rooney, 2019)*° 
concluded that the appellants had failed to demonstrate the existence of a 
valid claim against the English company, which could therefore not be used 
as an anchor defendant in order to “drag” the action brought against the 
2946 


Nigerian subsidiary before the judges of the United Kingdom (...)”°. 


43See the case: Caparo Industries Ple v. Dickman [1990] HL 2 A.C. 605. 
Chandler v. Cape Plc [2012] EWCA Civ 525 (25 April 2012): “(...) it has been stated 
that a company can be considered directly responsible for the operations carried out 
by its affiliates if there are indicators capable of reporting a particular connection 
between the activities of the two companies. More precisely, in order to declare the 
direct liability of the parent company that negligently failed to supervise the activities 
of its subsidiary, it is necessary to consider: (i) whether the two companies operated in 
the same industrial branch; (ii) whether the parent company had superior knowledge 
of health and safety risks in that industry; (iii) whether the mother knew, or should 
have known, that the branch was conducting its business in a risky manner; (iv) 
whether the parent had the ability to foresee that the subsidiary was relying on the 
greater knowledge of the parent company to avoid the risk of any damage. Although 
the case in question concerned two companies operating in the same state, the 
doctrine immediately highlighted its relevance with respect to violations committed in 
third states by companies domiciled there but operating in the context of the activities 
of multinationals headed by English companies (...)”. 

44UK Supreme Court: Okpabi & Ors v. Royal Dutch Shell Ple & Anor [2017] 
EWHC 89 (TCC) (26 January 2017). 

45UK Supreme Court: Okpabi & Ors v. Royal Dutch Shell Plc & Anor (Rev 1) 
[2018] EWCA Civ 191 (14 February 2018). 

46UK Supreme Court: Okpabi & Ors v. Royal Dutch Shell Ple & Anor [2017], 
op. cit., par. 69. 
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As points in common we can say that in both cases the judges 
noted that: 


“(...) with respect to whose actions they also took note of the policies that the 
parent company had disseminated at group level and which, in the opinion of 
the victims, had contributed to the occurrence of the damage. These actions 
were unfounded, in particular because the analysis of the corporate structure 
of RDS suggested that the requirement of proximity and that of the 
reasonable provision of a duty of care on the part of the parent company 
could not be considered satisfied*’. They intended to avoid the creation of a 
broad and generic form of liability on companies based in the United 
Kingdom with respect to the operations committed abroad by their foreign 
subsidiaries, the conclusions reached in the decisions just referred to have 
been the subject of criticism by certain doctrine, which did not fail to 
highlight how such a solution places a particularly heavy burden on the 
victims of similar gross violations, since they are called upon to prove the 
existence of an “arguable case” with respect to the existence of a duty of 
supervision in head of the parent company in a phase of the proceeding that 
was particularly advanced compared to that relating to the merits (Weller, 
2018). It also seemed to clash with the standards already set on the subject by 
previous decisions of the English courts, which on other occasions had 
carried out the “jurisdictional test” relating to duties of diligence by 
leveraging a less rigid approach than that adopted in the Okpabi case (Croser, 
Day, Van Huijstee, Samkalden, 2019; Mantovani, Hess, 2019; Sambo, 
2019)*8, although it should also be noted that a similar restrictive 


interpretation has been confirmed in other rulings (...)’””’. 


47UK Supreme Court: Okpabi & Ors v. Royal Dutch Shell Plc & Anor [2017], 
op. cit., par. 114-115; Okpabi & Ors v. Royal Dutch Shell Ple & Anor (Rev 1) [2018], 
op. cit., par. 205. 

48UK Supreme Courts: Lubbe and Others and Cape Plc. and Related Appeals 
[2000], 20 July 2000. Lungowe & Ors v. Vedanta Resources Plc & Anor [2016] 
EWHC 975 (TCC) (27 May 2016), par. 121. UK Supreme Court in Vedanta 
Resources Plc and another v. Lungowe and others [2019] UKSC 20 (10 April 2019). 

49AAA & Ors v Unilever Plc & Anor [2018] EWCA Civ 1532 (4 July 2018), par. 
28: the Court of Appeal confirmed: “(...) the approach adopted by the High Court, 
holding that the applicants - all workers on a tea plantation in Kenya who had been 
subject to violent ethnic repression following the 2007 presidential elections - they 
had tried to assert the responsibility of the Kenyan company where they were 
employed and of the English parent company, for not having adopted the necessary 
measures to protect the farmers from the attacks they had suffered. See also the: UK 
Supreme courts: Four Seasons v Brownlie [2017] UKSC 80 (19 December 2017), 
relating to the claim for compensation brought by a British citizen against the 
company at the head of the Four Seasons group, incorporated under the law of British 
Columbia (Canada). Due to a car accident that occurred during an organized 
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Various other rulings such as testimonies from English judges 
are oriented towards a more favorable position towards victims 
of violations that are committed abroad by foreign companies 


(Briggs, 2021)°°. The English Supreme Court overturned: 


“(...) the position expressed by the High Court and the Court of Appeal in the 
Okpabi case, going so far as to state that the parties had an arguable case with 


excursion while she was on holiday in Egypt with her family, the woman had, in fact, 
lost her husband and daughter and had also suffered serious injuries. The appellant 
justified the action against the parent company by relying on the fact that the 
excursion, organized by the staff of the Egyptian accommodation facility of the Four 
Seasons group where she was staying with her family, had been booked through a 
telephone call made from the United Kingdom. Called to rule on the aspects relating 
to the jurisdictional competence of the English judges with respect to the matter in 
question, the Supreme Court interpreted in a restrictive manner some of the 
“Jurisdictional gateways” provided for in the context of Practice Direction 6B (in 
particular, the one by virtue of which the judges British are competent to decide on 
claims initiated “in respect of a contract where the contract was made within the 
jurisdiction”, and that concerning claims relating to non-contractual damages suffered 
“within the jurisdiction”) (...) had not been possible demonstrate the existence of a 
contractual relationship between the English parent company and the appellant, and 
that on the basis of the substantive law applicable to the application there was no 
prospect of success with respect to the aspects of non-contractual damage. This 
approach was justified, in particular, by referring to the need to ensure the existence 
of substantial and not merely casual or adventitious link between the cause of action 
and England (...) the context of personal injury, a principle which located damage in 
the place where the pecuniary consequences of the accident were felt or where any 
continuing pain, suffering or loss of amenity were experienced would in the great 
majority of cases confer jurisdiction on the country of the claimant's residence. It 
would confer on the English courts what amounts to a universal jurisdiction to 
entertain claims by English residents for the more serious personal injuries suffered 
anywhere in the world (...)”. 

50UK Supreme Court in case: Four Seasons v Brownlie [2021] UKSC 45 (20 
October 2021): “(...) the jurisdiction of the English courts was finally affirmed with 
respect to the action brought against the parent company for the damages suffered by 
the appellant following the car accident which occurred in Egypt as part of an 
excursion organized through the hotel in Cairo near where the victim was staying. In 
this regard, it is also interesting to highlight how the Court overturned the orientation 
previously expressed through arguments that take into account the scope of the rules 
of private international law of the EU, although the matter in question did not imply 
their application, being all defendants domiciled outside the United Kingdom. In 
particular, with regard to non-contractual damages, the British judges have developed 
their reasoning taking art as a model. 7 par. 2 of Regulation (EU) no. 1215/2012 and 
the jurisprudence relating to it and, in particular, that through which the judges of 
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respect to the parent company, against which it should therefore be 
considered to exist the jurisdiction of the United Kingdom (Roorda, Leader, 
2021)°!. In the Vedanta case, the Supreme Court had had the opportunity to 
specify, in fact, that there is no principle by virtue of which a parent company 
cannot be the owner of a duty of care with respect to the activities of its 
affiliates for the sole reason of having disseminated guidelines to all 
companies belonging to the group’. These guidelines are applicable to 
intrinsically dangerous activities and the parent company has adopted 
specific measures to implement them (or has at least declared, through them, 
to exercise a certain degree of control over the activities of its affiliates), an 
honor of due diligence can therefore be considered to exist (...)”. 


In particular, in the Vedanta™ case, the English judges: 


“(...) have thus come to clarify, in the context of the Okpabi case, that the 
evidentiary burdens imposed by the anchor defendant mechanism must not 


Luxembourg have specified that the special forum for non-contractual offenses does 
not allow the jurisdictional competence of the judges of the different places where the 
consequences occurred indirect consequences of the harmful event (...)”. See also 
from the CJEU, C-27/17, AB flyLAL-Lithunian Airlines of 5 July 2018, 
ECLI:EU:C:2018:136, published in the electronic Reports of the cases, par. 180: “(...) 
(n)ot only is the wording of the two rules different, but the Brussels regime operates 
in a different way from the domestic rules. The Brussels regime is intended to allocate 
jurisdiction between member states of the EU in a uniform manner which leaves no 
room for discretion. As part of this scheme, the exceptions to the general rule that 
jurisdiction is based on the defendant’s domicile are intended to be narrowly confined. 
The domestic rules, on the other hand, are intended to apply in all situations where 
there is no such reciprocal arrangement allocating jurisdiction between the UK and 
the state where the defendant is domiciled and to operate more flexibly. In these 
circumstances it would be anomalous if ground (9) were narrower in scope than 
article 7(2) of the Brussels Recast Regulation; but there is no anomaly if ground (9) 
applies more widely (...)”. 

51UK Supreme Court, Okpabi & Others v. Royal Dutch Shell Plc & Another 
[2021] UKSC 3 (12 February 2021). 

52Vedanta Resources Plc and another v. Lungowe and others [2019], op. cit., par. 
51. 

53Vedanta Resources Plc and another v. Lungowe and others [2019], op. cit., par. 
53: “(...) where group-wide policies do not of themselves give rise to such a duty of 
care to third parties, they may do so if the parent does not merely proclaim them, but 
takes active steps, by training, supervision and enforcement, to see that they are 
implemented by relevant subsidiaries. Similarly, it seems to me that the parent may 
incur the relevant responsibility to third parties if, in published materials, it holds 
itself out as exercising that degree of supervision and control of its subsidiaries, even 
if it does not in fact do so. In such circumstances its very omission may constitute the 
abdication of a responsibility which it has publicly undertaken (...)”. 

54See also in argument: Okpabi & Others v. Royal Dutch Shell Plc & Another 
[2021], op. cit., par. 24 ss. 
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turn into an anticipation of the merits phase of the proceedings and that, 
therefore, except in the case in which the evidence provided by the appellants 
is demonstrably untrue or unsupportable, the existence of a good and 
arguable case must be considered presumed”’, especially since the negligent 
behavior of the parent company with respect to the obligations of supervision 
of the operations of its subsidiaries does not give rise to an autonomous 
category of responsibility, but is subject to the legal principles normally 
applicable to the verification of the possession, by a third party, of a duty of 
care with respect to the behavior of another part (...)°°. This reveals a sort of 
“repentance” with respect to the positions previously expressed regarding the 
due diligence obligations of the European parent company regarding the 
activities of its subsidiaries domiciled and operating in third countries (...). In 
the Okpabi case, the judges of the Supreme Court not only confirmed that the 
due diligence obligations of the parent company do not arise only in cases in 
which it has exercised effective control over the operations of its subsidiaries, 
as instead sanctioned in the Chandler case, but they also clarified that the 
most “flexible” indicated in Vedanta must not be considered as exhaustive 
and fixed, since other circumstances could also be considered suitable to 
detect the existence of a duty of care (...)” (Roorda, Leader, 2021). 


In particular, the English judges put first of all: 


“(...) the need to ensure the protection of the right of access to justice of the 
appellants, whose personal characteristics must be appropriately taken into 
consideration in the evaluation of their prospects of access to instruments of 
effective protection in the third country with which the case is, prima facie, 
most connected (...)”. 


In order to qualify the United Kingdom as a “natural forum” 
with respect to the disputes in question does not necessarily 
require that the judicial system of the foreign country in which 


the subsidiary is domiciled and has carried out the harmful 


55UK Supreme Court, Okpabi & Others v. Royal Dutch Shell Plc & Another 
[2021], op. cit., par. 107. 

56UK Supreme Court, Okpabi & Others v. Royal Dutch Shell Plc & Another 
[2021], op. cit., par. 24 ss. Vedanta Resources Plc and another v. Lungowe and others 
[2019], op. cit., par. 49: “(...) depends on the extent to which, and the way in which, 
the parent availed itself of the opportunity to take over, intervene in, control, 
supervise or advise the management of the relevant operations (including land use) of 
the subsidiary (...)”. AAA & Ors v. Unilever Plc & Anor [2018], op. cit., par. 36. 
Chandler v. Cape Ple [2012], op. cit., “(...) did not lay down a separate test, distinct 
from general principle, for the imposition of a duty of care in relation to a parent 
company (...)”. 
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conduct is totally inefficient or prey to rampant corruption. It 
requires, rather, a verification of the circumstances of the 
specific case, such as, for example, the possibility for the 
victims of the same offense to act collectivelly, the existence of 
forms of legal aid at the expense of the state suitable to allow 
access to justice even to the most indigent subjects or, more 
generally, the presence of legal experts sufficiently trained to 
manage such complex cases*’. The opportunity that the victims 
can find effective protection in the country where the crime 
occurred, the pre-eminent aim of protecting the right of access to 
justice also shines through (and in particular) from the 
considerable lightening of the evidentiary burden that the 
appellants are called upon to bear in order to demonstrate the 
existence of a good and arguable case against the European 
parent company (Roorda, Leader, 2021). The more favorable 
approach recently adopted by English jurisprudence could 
facilitate, in fact, the attraction of domiciled defendants to 
Europe in third states, at least with reference to violations 
committed by multinational companies. In this regard, it is also 
notable that in the Anglo-Saxon judicial system there are some 
institutions - unknown in other Member States - which prove to 
be particularly advantageous for appellants, especially for those 


who find themselves having to take legal action against 


57UK Supreme Court, Vedanta Resources Plc and another v. Lungowe and others 
[2019], op. cit., par. 89. 
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defendants who find themselves in obvious economic advantage 
(Andrews, 2013; Grusié, 2016; Hartley, 2020)**. 

Due diligence tests are part of the common law system that are 
applied in the context of the type of disputes that have arisen in 
operating courts and in civil law legal systems (Roorda, Leader, 
2021). Also of the same spirit are the Dutch judges: 


“(...) to apply the same mechanism to attract companies domiciled and 
operating in third countries within their jurisdiction (...)”. 


In the Milieudefensie case, brings together a series of 
proceedings initiated in the Netherlands against the SPDC and 
the RDS by four Nigerian farmers from different villages (Goi, 
Oruma and Ikot Ada Udo respectively) who had suffered 
extensive environmental damage due to an oil spill from an 
SPDC-owned pipeline which had been subjected to tampering. 
As in Okpabi, the applications brought in the Netherlands 
against RDS were also based on the broad notion of domicile 
provided in the context of the uniform titles of jurisdiction 
enshrined in the private international law of the Union (in 
particular, on Articles 2 and 60 of the Regulation (EC) no. 
44/2001), being the main center of activity of the parent 


58“(...)the fact that the English legal system is equipped with a sophisticated set 
of rules on collective actions, which could make it particularly advantageous for 
victims of environmental damage or serious human rights violations to aggregate their 
claims arising from the same illicit conduct. The presence of specific rules 
concerning, inter alia, the financing of class actions, orders for the presentation of 
evidence and contingency fees (the latter aimed at promoting the quality of the 
technical defense through the provision of compensation determined at the outcome of 
the case) aim, in fact, to promote access to collective justice and, consequently, to 
guarantee effective jurisdictional protection to the victims of similar violations (...)”. 
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company Shell in that country. The jurisdiction over the branch 
was instead invoked on the basis of Art. 7 par. 1 of the Dutch 
Code of Civil Procedure, which allows the joining of 
proceedings in cases where the claims brought against different 
defendants are connected to such an extent as to require single 
treatment”. 

In two words we can tell ourselves that the judges obtained the 
same results with the Okpabi ruling. With the ruling of 18 
December 2015°, the Court of Appeal of The Hague changed 
the judgment issued by the judges of the District Court with 
reference to one of the appeals advanced against the two 
companies (the one relating to the damages in the village of Ikot 
Ada Udo and commonly known as the Akpan case), who had 
initially condemned SPDC to pay compensation for the damages 
caused by the oil spill but had also rejected the request made 
against RDS, arguing on the basis of the fact that, on the basis 
under Nigerian law, there is no obligation of supervision on the 
part of the parent company with respect to the activities of its 


subsidiaries (Ryngaert, 2013)°', i.e. the superior knowledge and 


59°...) legal proceedings are to be initiated by a writ of summons and a Dutch 
court has jurisdiction with respect to one of the defendants, then it has jurisdiction as 
well with respect to the other defendants who are called to the same proceedings, 
provided that the rights of action against the different defendants are connected with 
each other in such a way that a joint consideration is justified for reasons of efficiency 
(...)”. 

60Gerechtshof Den Haag [Court of Appeal of The Hague], Eric Barizaa Dooh of 
Goi and others v. Royal Dutch Shell Plc and Others, 18 December 2015, Case No. 
200.126.843-01 200.126.848-01 (ECLI:NL:GHDHA:2015:3586). 

61Arrondissementsrechtbank Den Haag [District Court of The Hague], Akpan v. 
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greater possibilities in terms of means of the parent company, 
thus arriving at declaring the existence of a duty of care on the 
part of the same and, consequently, the jurisdictional 
competence of the Dutch courts. Among the elements that 
supported this change of direction, is the impossibility of 
concluding in the sense of the non-existence, in Nigerian law, of 
a supervisory obligation on the part of the parent companies 
with respect to the risk of environmental pollution as a 
consequence of the activities of their subsidiaries. These are also 
applied, in fact, in the Nigerian legal system and, therefore, the 
principle developed in Caparo can provide, also on the basis of 
the law of that country, a basis for assuming the existence of a 
similar form of liability’. Given the clear connection between 
the case initiated against the SPDC and that concerning the 
liability of the RDS, the Court finally came to affirm the 
existence of such a strong connection between the proposed 
actions as to require a single treatment and decision, in order to 
to prevent the risk of irreconcilable decisions (Bright, 2019)®. 

With the ruling of 21 January 2021, the Court of Appeal of The 
Hague ruled that the: “(...) oil is the subject of the dispute”. It 


Royal Dutch Shell PLC et al., 30 January 2013, Case No. C/09/337050/HA ZA 09- 
1580 (ECLI:NL:RBDHA:2013:BY9854). 

62Court of Appeal of The Hague, Eric Barizaa Dooh of Goi and others v. Royal 
Dutch Shell Plc and Others, op. cit., par. 3.2 

63Court of Appeal of The Hague, Eric Barizaa Dooh of Goi and others v. Royal 
Dutch Shell Plc and Others cit., par. 7.3. 

64Court of Appeal of The Hague 29 Jan. 2021, Four Nigerian Farmers and 
Stichting Milieudefensie v. Shell, 21 January 2021, ECLI:NL:GHDHA:2021:132 
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adopted an interlocutory decision regarding the third”, going so 
far as to declare not only the responsibility of the Nigerian 
subsidiary for the environmental damage caused, but also that of 
the English parent company for having negligently failed to 
verify that the oil pipelines of its subsidiary were equipped with 
the safety measures necessary to prevent such a risk, thus 
contravening its due diligence obligations imposed on the basis 
of common law. It concerns the protection of victims of 
violations perpetrated by multinational companies, since with 
the provision in question the jurisdictional authorities of a 
Member State have ruled, for the first time, that a company 
established in a third state was liable for damages caused, “‘as a 
result of conduct carried out in that state” (Roorda, 2021). 

All the decisions just exposed show an attitude of closure that 
has been oriented by the courts of the US even in European 


systems that have not responded to various types of violations. 


(Oruma) and ECLI:NL:GHDHA:2021:133 (Goi). 

65Court of Appeal of The Hague 29 Jan. 2021, Four Nigerian Farmers and 
Stichting Milieudefensie v. Shell, 21 January 2021, ECLI:NL:GHDHA:2021:134 
(Ikot Ada Udo). 

66Court of Appeal of The Hague 29 Jan. 2021, Four Nigerian Farmers and 
Stichting Milieudefensie v. Shell, Oruma, op. cit., par. 3.18. According to Roorda: 
“(...) test a court applies to establish a duty of care matters beyond just the chances of 
success in a particular claim. If non-UK courts applying common law stick to the 
Caparo criteria, parent companies can in principle only incur a duty of care if they 
actively intervene in their subsidiaries with respect to potentially harmful activities. 
This could encourage parent companies not to intervene and potentially reduce the 
subsidiary’s risks, lest they are liable for damage caused as a result of that activity 
later. The broader guidance given by Lungowe reduces this risk by retaining the 
possibility of liability, even when companies do not actively manage their subsidiaries 
directly but do institute (defective) group-wide policies, or when it holds itself out to 
exercise oversight and supervision (...)”. 
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Effective responses where the rules on jurisdiction are suitable 
to ensure jurisdiction before the courts of a Member State as 
well as rules of a material nature that establish due diligence 
obligations on group leaders who are domiciled there. These are 
disputes which are also connected to third states and which 
apply residually to domestic private international law rules. This 
situation shows the uncertainty that the legal systems entrust 
titles of jurisdiction to a degree that brings similar disputes 
before European judges but without allowing a similar outcome 
to be achieved. According to substantive law, Member States are 
provided with material rules that set due diligence standards that 
seek to strengthen the responsibility of European companies in 
their transnational operations. These rules do not have a large 
risk of fragmented possibilities for the victims of environmental 
damage, of serious violations of human rights obtained in 
Europe, thus contributing to a climate of environmental and 
legal uncertainty and a certain lack of homogeneity of solutions 


which seem perceivable with first reference to the jurisdiction. 


Corporate diligence. Proposal for a directive from the Union 
and revision of the Regulation n. 1215/2012 
To impose supervisory obligations on the parent company 


domiciled in the Member States, the adoption of measures that 
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respect the activities conducted outside the EU by subsidiaries 
and companies that have contractual or commercial relationships 
of various types resides in the availability of jurisdiction titles 
that they are suitable to allow access to victims and to 
instruments of effective jurisdiction in Europe (Roorda, 2021)”. 
These elements enter the second and third pillar of the UNGPs 
regulated at an internal level through the provision of rules and 
of a material nature that strengthen the responsibility of the 
group leader (Woods, 2019), as well as through the application 
of national rules that enter into the area of competence 
jurisdictional and which operate in the provisions that are 
provided for in uniform international private and procedural law 
(Roorda, 2019). Member States adopted instruments that find 
application in the driving role and national legislations regarding 
responsibility have taken on the strengthening of protection 
against violations of human rights, as aspects regulated at a 
supranational level in consideration of the provision of uniform 
rules that respect profiles that respond to the interests of the 
Union taking into account the profile of the good functioning of 
the internal market and under the access of justice. The presence 
of a regulatory framework risks penalizing companies domiciled 
in the Member States through rigorous due diligence obligations 


and the lack of uniform jurisdiction qualifications which does 


67Hamida Begum (On behalf of MD Khalil Mollah) v. Maran (UK) Ltd [2021] 
EWHC 1846 (QB). 
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not guarantee victims the prospects of access and the tools of 
effective judicial protection in Europe. 

These considerations are adopted by the Institutions of the EU 
which have adopted a series of tools that prevent the negative 
impacts deriving from the carrying out of economic activities 
and which respond to the companies that have caused™, a 
system regarding due diligence in economic sectors”. Aspects 
which are destined to find regulation within Union law and 
which conclude the procedure leading to the introduction of an 
instrument of general scope in the field of corporate liability. A 


proposal was presented in 2020 by the Legal Affairs Committee 


68See: Directive 2013/34/EU of the European Parliament and of the Council of 26 
June 2013 on financial statements, consolidated financial statements and related 
reports of certain types of undertakings, amending Directive 2006/43/EC of the 
Parliament European Union and Council and repeal of Council Directives 
78/660/EEC and 83/349/EEC, L 182 of 29 June 2013, p. 19ss. Directive 2014/95/EU 
of the European Parliament and of the Council of 22 October 2014 amending 
Directive 2013/34/EU as regards the disclosure of non-financial information and 
information on diversity by certain undertakings and of certain large groups, L 330 of 
15 November 2014, p. 1ss. Directive (EU) 2017/828 of the European Parliament and 
of the Council of 17 May 2017 amending Directive 2007/36/EC as regards the 
encouragement of long-term shareholder commitment, L 132 of 20 May 2017, p. Iss. 
Directive (EU) 2019/1937 of the European Parliament and of the Council, of 23 
October 2019, concerning the protection of persons who report violations of Union 
law, L 305 of 26 November 2019, p. 17ss. 

69See also: Regulation (EU) 2017/821 of the European Parliament and of the 
Council of 17 May 2017 establishing supply chain due diligence obligations for 
Union importers of tin, tantalum and tungsten, their ores, and gold, originating in 
conflict or high-risk areas, OJ, L 130 of 19 May 2017, p. 1ss. and Regulation (EU) no. 
995/2010 of the European Parliament and of the Council, of 20 October 2010, which 
establishes the obligations of operators who market wood and products derived from 
it, OJ, L 295 of 12 November 2010, p. 23ss. Regulation (EU) 2019/2088 of the 
European Parliament and of the Council of 27 November 2019 on sustainability 
disclosures in the financial services sector, OJ, L 317 of 9 December 2019, p. 1ss and 
Regulation (EU) 2020/852 of the European Parliament and of the Council of 18 June 
2020 on the establishment of a framework promoting sustainable investments and 
amending Regulation (EU) 2019/2088, OJ, L 198 of 22 June 2020, p. 13ss. 
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of the European Parliament to define the terms in the regulatory 
framework that adopts and goes beyond the sectoral approach 
allowing the adoption of a system of a mandatory nature to the 


rules of the EU in due diligence in a broad scope that: 


“(...) all undertakings subject to the law of a Member State or established in 
the territory of the Union, regardless of their size or sector of activity and 
regardless of whether they are public or controlled undertakings (Brunk, 
2020; Thomale, Von Hein, 2020) (...) of due diligence that the new tool aims 
to introduce intend to cover the potential and actual negative impacts on 
human rights, the environment and good governance, and refer not only to 
operations directly carried out by companies, but also to the business 


relationships maintained by the latter (...)”””. 


The European Parliament, on 10 March 2021, adopted a 
resolution of recommendations for the development of a related 


directive on due diligence in corporate liability’’. The general 


70See the resolutions of 25 October 2016 on corporate liability for serious 
violations of human rights in third countries (2015/2315(IND) (P8_TA(2016)0405), 
of 27 April 2017 on the EU flagship initiative in the field of clothing 
(2016/2140(INI)) (P8_TA(2017)0196) and of 29 May 2018 on sustainable finance 
(2018/2007(IND) (P8_TA(2018)0215), as well as the communication from the 
Commission to the European Parliament, Council, to the European Economic and 
Social Committee and to the Committee of the Regions, The European Green Deal, 
COM(2019) 640 final, Brussels, 11 December 2019, through which the Union 
institutions: “(...) despite having recognized the importance of the non-binding 
instruments already adopted at an international level in the sector in question - have 
highlighted the need to adopt a binding regulatory framework also with respect to 
companies operating in third states, in particular noting that where violations of 
human rights are found, states must guarantee victims access to an effective remedy, 
and that in this context respect for human rights by third countries, including by 
guaranteeing the right to an effective remedy of individuals under their jurisdiction, 
constitutes an essential element of the external relations of EU with these countries 
(...)”. The resolution of 25 October 2016 on corporate responsibility for serious 
violations of human rights in third countries, op. cit., par. 13). See also the Directorate 
General for Foreign Policies of the European Parliament, Human Rights Due 
Diligence Legislation-Options for the EU, PE 603.495 of June 2020, with which, once 
again, the need to adopt a binding European framework not only for companies 
domiciled in a Member State, but also for those that place products or provide 
services in the internal market, regardless of their size and the sector in which these 
companies operate. 

71European Parliament resolution of 10 March 2021 with recommendations to the 
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content of this proposal chooses not to limit its scope to human 
rights violations as choices made by the institutions of the Union 
that provide considerations that are critical (Brunk, 2020). The 
use of a directive as a regulatory instrument in question reflects 
a political choice which convinces the choice made by the 
legislator of the Union in the matter to which the creation of an 
effective due diligence regime which promotes the adoption by 
the Member States of rules show the harmonization of 
divergence to a degree between the various systems. The 
remaining provisions are aimed at businesses (Brunk, 2020). A 
double track is thus created which risks coordination problems 
between obligations of a nature burdening the states in which 
the companies are implemented. 

Another criticism dates back to the definitional profile where the 
initial proposal as well as the subsequent parliamentary 
resolution omits the notion of the company. This is a choice that 
leads to a protection that the directive pursues and shows 
whether this term should be understood in the same meaning in 
force in European competition law, a sector in which this 


expression refers to a economic unit”, but in which the principle 


Commission on due diligence and corporate responsibility (2020/2129(INL)) 
(P9_TA(2021)0073). 

72CJEU, C-97/08, Akzo Nobel NV and others v. Commission of 10 September 
2009, ECLI:EU:C.2009:315, I-07319, par. 55: “(...) and the notion of enterprise, 
within this context, must be understood in the sense that it refers to an economic unit, 
even if, from a legal point of view, this economic unit is made up of several natural or 
legal persons (...)”. 
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of distinction between legal entities applies, with the 
consequence that, in the absence of a uniform notion, the 
concrete possibility of declaring the responsibility of the parent 
company for the operations committed by its subsidiaries will 
depend on the applicable law (Brunk, 2020). The directive also 
intends to apply to companies governed by the law of a third 
state which, although not established in the territory of the 
Union, operate on the internal market by selling goods or 
providing services. With respect to these companies, art. 2 par. 3 
of the proposal set out in the European Parliament resolution 
specifies that they must satisfy the due diligence obligations set 
out in the Directive as transposed into the legislation of the 
Member State in which they operate and are subject to the 
sanctions and liability regimes provided for in this Directive as 
transposed into the legislation of the Member State in which 
they operate. The choice to regulate the matter in question using 
a directive and not through a Regulation does not appear 
consistent with the objectives of harmonisation, legal certainty 
and guarantee of the existence of fair competition conditions 
which they are also underlying the adoption of a mandatory 
Union regime regarding due diligence”, since, in this way, 
foreign companies operating on the internal market in a 


widespread manner and without precise predetermination (think 


73See the recital 13 of the proposal for a directive attached to the resolution of the 
European Parliament of 10 March 2021, op. cit. 
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of a that sells its products on the Amazon platform) could be 
sure of not incurring liability only by complying with the due 
diligence standards required by each of the national legislations 
with which the Member States have implemented the directive 
(Brunk, 2020). 

As regards corporate responsibility, the tool for implementing 
the principles that converge in the third pillar of the UNPGs 
provides for a series of enforcement mechanisms by ensuring 
the effective implementation of due diligence obligations that 
weigh on companies. The Directive puts a list of provisions that 
target stakeholders in the contributing situation: 


“(...) @) mechanisms for dealing with complaints that allow them to express 
reasonable concerns about the existence of an adverse impact potential or 
actual impact on human rights, the environment or good governance (art. 9); 
i) of forms of extrajudicial reparation - consisting of financial or non- 
financial compensation, reinstatements, public apologies, restitutions, 
rehabilitation or contributions to investigations - which can be proposed 
following a complaint made through the mechanism provided for by art. 9 
(art. 10); (iii) transparency obligations by virtue of which companies are 
required to make their due diligence strategies accessible (art. 6); (iv) the 
obligation on Member States to designate one or more independent and 
economically self-sufficient national authorities which have the task of 
supervising the application of the directive and disseminating best practices 
in terms of due diligence (art. 12). For this purpose, the aforementioned 
authorities are authorized to carry out investigations into the activities of 
companies, following which they may be granted a deadline within which to 
take appropriate corrective measures or, in the event that the violation found 
may lead directly to a irreparable damage, the adoption of provisional 
measures or the temporary suspension of activities may be ordered, which in 
the case of companies governed by the law of a third state may lead to a ban 
on operating in the internal market (art. 13) (...) provided for imposition of 
effective, proportionate and dissuasive sanctions in cases where companies 
fail to adopt the appropriate corrective measures within the period allowed 
(art. 18) (...)”. 
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The directive thus provides mechanisms that ensure effective 
compliance with due diligence obligations which omits 
consideration of the dimension of corporate civil liability and 
which represents the instrument that is suitable for insuring the 
victims of violations committed in the activities of multinational 
companies and access to effective remedies (Zerk, 2013). 

The directive that a company respects its obligations in terms of 
due diligence does not exempt it from any liability it may incur 


under national law (art. 10 par. 5): 


“(...) the fact that a company complies with its obligations regarding due 
diligence does not exempt the company from any liability it may incur under 
national law (art. 19 par. 1) (...) the content of the rules just mentioned has 
undergone a strengthening in the transition from the text initially proposed by 
the Legal Commission to the one elaborated by the European Parliament”, 
the solution identified so far by the Union legislator still leaves open the 
problem of jurisdiction with respect to companies subject to the right of a 
third state, which will continue to be regulated on the basis of the different 
titles of jurisdiction provided for by the national law of the various Member 
States which, as we have seen, do not guarantee victims of corporate 
violations the same prospects of access to a judge in the EU (...)”. 


The commission's proposal not only aims exclusively at the 
adoption of a Union instrument in the field of due diligence but 
also introduces a series of amendments that modify according to 


Regulation no. 1215/2012 the Regulation n. 864/2007 (Van 


74See art. 10 par. 5 of the text developed in parliament specifies, compared to its 
original wording, that: “(...) victims are not required to resort to extrajudicial 
remedies before presenting an appeal before a judge, nor do ongoing proceedings in a 
complaints mechanism prevent victims' access to justice (...) decisions taken by a 
complaints mechanism are given due consideration by the courts, but are not binding 
on them (...) the current art. 19 provides for a more complex Regulation than that 
initially established under the art. 20 of the initial proposal, providing, inter alia, that 
Member States ensure that the limitation periods for bringing a civil liability action 
concerning damage resulting from negative impacts on human rights and the 
environment are reasonable (para. 4). 
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Calster, 2020; Ruehl, 2020). Proposals that have as their 
objective the effectiveness of an instrument that adopts the rules 
of a material nature and are contained in the mechanisms that 
contribute to the creation of an adequate system of private 
enforcement through access to justice for victims from 
violations committed in third states that respect European rules 
on human rights due diligence”. 

The new paragraph n. 8 of the Regulation n. 1215/2012 allows a 
company domiciled in the EU to be sued in the Member State of 


its domicile and in the event that: 


“(...) the damage caused in a third country is attributable to a company 
controlled by it or to another company with which the parent company has a 


business relationship with (...)”. 
Another proposed amendment is part of the introduction of a 


rule on the forum necessitatis which allows the courts of the 
Member States to have jurisdiction when faced with the risk of a 


denial of justice in a third state. Art. 26bis proposes the 


75See in particular the Improving access to remedy in the area of business and 
human rights at the EU level Opinion of the European Union Agency for Fundamental 
Rights, 1/2017, Vienna, 10 April 2017, pp. 20-21: “(...) effective remedy is a main 
avenue for holding businesses responsible for how their conduct affects the respect of 
human rights-in terms of providing a remedy for victims but also the need for 
effective dissuasion. In sum, commitments to the specific standards exist but there is 
an identified need for more action by the EU and its Member States in the area of 
business and human rights, particularly concerning access to remedy. The EU and the 
single market hinges greatly on coherence between and consistency across the 
Member States. This coherence applies to consumers and investors, but also very 
much for victims seeking a remedy in the EU-be it from the outside of the Union or 
from within. The EU is a global frontrunner in the area of business and human rights 
and access to remedy for victims of business- related human rights abuse involving 
EU companies, subsidiaries or supply chains needs to be reinforced to maintain this 
position. In addition to EU companies, any business acting within the EU would 
certainly have to comply with EU standards (...)”. 
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exceptional jurisdiction that adopts the elements that consider 
the systems that include a rule on the forum of necessity. In 


other words, that is: 


“(...) (i) the fact that the trial is impossible or cannot reasonably be brought or 
carried out in a third country with which the dispute has a close connection; 
(ii) the fact that a decision given on the substance in a third state cannot be 
recognized and enforced under the national law of the competent authorities 
of a Member State, where recognition and enforcement are necessary to 
ensure respect for the rights of the actress part; (iii) the existence of a 
sufficient connection between the case and the Member State of the court 
seised (...)”. 


Unlike Regulation no. 44/2001 the rule proposed a project for 
corporate responsibility and the supply chain that does not 
provide a necessary solution is accessible to all hypotheses, i.e. 
to the conditions that are integrated as well as its own 
application that is part of the violations of the proposed 
directive. 

This type of solution is consistent with its adoption of the 
introduction of a real European forum necessitatis in civil and 
commercial matters which has contributed to implementing 
obligations from numerous international instruments of the law 
of the Union and which requires Member States to ensure the 
effectiveness of the right of access to instruments that deal with 
Member States that ensure the right of access to instruments of 
judicial protection in the sector that serious violations of human 
rights or environmental damage are noted, offenses that respect 
a concrete protection of the positions it involves the collective 


dimension of the damages that are achieved and capable of 
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being incurred. 


Art. 6 in Regulation no. 864/2007 contains: 


“(...) actions regarding human rights related to companies, which would have 
provided victims of violations committed by multinational companies with an 
optio legis between the lex loci damni, the lex commissi deliciti and the law 
of domicile of the parent company or, alternatively, that of the Member State 
in which it operates (...)” (Liakopoulos, 2019; Ruehl, 2020; Von Hein, 
2020)”. 


The risk that the appellants obtain access to a judge of the Union 
find the law of the third state applied and verifies damages that 
do not ensure the concrete satisfaction of the object in dispute. 
This is a solution for environmental damage that overlaps what 
was adopted in art. 7 of the same Regulation (Alvarez-Armas, 
2020) leaving the limit of the choice of the instrument of the 
Union for the regulation of the matter in question as well as the 
directive rendering a minimum harmonization and as a 
consequence the divergences found in the national implementing 
and which have a decisive impact and which respect the 
effective protection of the rights involved and _ under 
examination (Von Hein, 2020). 

The proposals do not find a place for the project in the European 
Parliament directive which omits the suggestions that are part of 


possible amendments to Regulation no. 1215/2012 and 


76‘(...) provisions like the proposed Article 6a Rome II Regulation, therefore, 
fundamentally impair the deterrence function of tort law and increase compliance 
costs for companies because they have to adjust their behaviour to four-potentially- 
different laws to avoid liability. It is for this reason that choice of law rules that allow 
one party to unilaterally choose the applicable law ex post have largely (even though 
not completely) fallen out of favour (...)”. 
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Regulation n. 864/2007. According to private international law 
profiles, the proposal of the European Parliament puts some 
clarifications and limits: 


“(...) Member States shall ensure that the relevant provisions of this Directive 
are considered provisions of necessary application in line with Article 16 of 
the Regulation (CE) n. 864/2007 of the European Parliament and of the 
Council (art. 20) (...)”. 


The relevant provision strengthens the protection of victims 
which ensures the application of standards of the Union in this 
matter and the scope which risks suffering from a lack of the 
enhancement of choice which entrusts Member States to identify 
those relevant rules. such as rules attributing the rank of rules of 
necessary application to a similar solution that is consistent with 
the jurisprudence of the CJEU and to specific rules of a directive 


that applies to its necessary nature (Reuhl, 2020; Kruger, 2021). 


The indications of the Institut de Droit International and the 
GEDIP 
The Institut de Droit International adopted a Resolution on 4 
September 2021 on human rights and private international law” 
as well as a Recommendation which was created by the 
European Group for Private International Law (GEDIP) 
concerning the instrument of the Union in the area of due 
77Institut de Droit International, Human Rights and Private International Law, 


Resolution of 4 September 2021, Rapporteur Fauso Pocar: 
https://www.1di-iil.org/app/uploads/2021/09/2021 online 04 en.pdf 
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diligence and corporate responsibility”. 

The resolution of the Institut de Droit International speaks to us 
about the impact of the relative needs in the protection of human 
rights on norms of private international law. A_ general 
perspective is thus adopted where the tool identifies profiles that 
consider the development, interpretation and application of 
private international law. During the works it was specified that 
it intends to address the relationship between human rights and 
private international law by paying attention to the fundamental 
principles that recognize general international law and the 
numerous conventional instruments, especially the principle of 
non-discrimination, the right to a fair and just trial and how it 
represents the parameters that operate in the evaluation and 
appropriateness of the application scope of the rules of 
Regulation no. 1215/2012. Ensuring the protection of subjects 
who are weak recalls the elements that take into consideration 
rules of understanding that coordinate the technicality that has to 
do with the institutions of private international law of an 
international-public nature, thus asking for the protection of 
human rights”. The resolution thus affirms the need for the titles 
"-78European Group for Private Intemational Law (GEDIP/EGPIL). (2021, 
October, 8). Recommendation to the European Commission concerning the Private 
international law aspects of the future Instrument of the European Union on 
{Corporate Due Diligence and Corporate Accountability]: https://gedip-egpil.eu/wp- 
content/uploads/2021/02/Recommandation-GEDIP-Recommendation-EGPIL- 

final. pdf 


79Institut de Droit International. (2021, January, 27). Draft Resolution 
Explanatory Report: https://www.idi-iil.org/app/uploads/2021/05/Report-4th- 
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of jurisdiction to form and guarantee a connection with the state 
of the forum and respect for the right of access and for 
instruments that effectively protect the fair trial according to art. 
3, par. 1. 

Access to justice also extensively considers state immunity 
which does not represent obstacles in this sense, according to 
art. 3, par. 2, as well as the introduction of the rule on the forum 
necessitatis which is active and in an exceptional way avoiding a 
denial of justice according to art. 4. 

More concretely in the matter of corporate liability and 
violations of fundamental rights, the related adoption of the 
recommendation that was adopted in the GEDIP on 8 October 
2021 suggests the solutions of a private international profile by 
coordinating the adoption of a Union instrument that concerns 
the due diligence of companies, intended to also include the 
activities carried out by a company which is domiciled in a third 
country and which needs the support of suitable tools for the 


application of the cross-border dimension®’. The application of 


commission-human-rights-and-private-international-law-vol-81-yearbook-online- 
session.pdf: “(...) the present Draft Resolution refers to human rights, as enshrined in 
the UN Universal Declaration and the International Covenants, which constitute the 
UN International Bill of Human Rights generally accepted by all states, and tries to 
avoid legal technicalities that may be typical of private international law to and rather 
focus on principles and rights that must be generally observed, including in particular 
the fundamental principle of non-discrimination and the rights of access to justice and 
to a fair hearing, as well as on the protection of weaker and vulnerable persons (...)”. 
80European Group for Private International Law (GEDIP/EGPIL). (2021, 
October, 8). Suggestions regarding substantive law aspects of Instrument of the 
European Union on Corporate Due Diligence and Corporate Accountability, p. 23: 
“(...) to avoid unfair competitive advantages for non-EU-based companies operating 
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other national rules relating to jurisdictional competence and in 
the cases of joined forces risks undermining the effectiveness of 
the instrument of the Union (Van Loon, 2021) as well as the 
recent rulings that are adopted by judges of the Member States 
to violations that are committed in the supply chain of European 
multinational companies, highlighting the regulatory solutions 
that are adopted in these systems and from the point of view of 
jurisdictional competence without establishing a uniform 
standard regarding access to justice in Europe for victims of 
gross human rights violations*. 

It is noted that the recommendation proposes the adoption of 
instruments that are not part of those attached to the proposal of 
the directive which was formulated by the legal commission of 


the European Parliament® introducing the rule that allows a 


in the internal market at the expense of EU companies, the Instrument is likely to 
apply to both. Also, the Instrument should apply to both private and state-owned 
companies. This will also offer additional protection to victims, because all these 
types of companies will then be subject to the same public law monitoring and 
enforcement mechanism established by the Instrument. This will require, however, 
adequate private international law rules, as suggested by the GEDIP Proposal (...)”. 

81European Group for Private International Law (GEDIP/EGPIL). (2021, 
October, 8). Background to the Proposal, pp. 14-15. 

82The recommendation is subsequent from the European Parliament and the 
proposal of the directive takes into consideration the profiles of private international 
law as well as the legislative project of the Union in the field of due diligence, seeking 
criticisms that were detected and that respect the original proposal for the creation of 
solutions that are consistent with the orientation in the parliamentary instrument. 
Jurisdictional jurisdiction according to the recommendation suggests the adoption of 
titles of uniform jurisdiction towards the defendants domiciled in third countries and 
in exceptional cases of necessity by way of litigation. The applicable law in relation to 
the recommendation refers to the rules of the instrument that must be applied of a 
necessary nature and in a manner independent of the content of the law which is 
identified with the relevant applicable conflict rules and which extends the hypotheses 
of human rights violations that are committed to companies multinationals the 
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company domiciled in a third country and in the case of a group 
of defendants to appear before the courts of the Member State in 
which they are domiciled and the questions which are connected 
and capable of requiring a hearing and a single decision. 
According to the initial proposal of the Union, the resolution of 
the Institut de Droit International on private international law 
and human rights allows a title of jurisdiction over the forum 
necessitatis which is active to guarantee the right of access to 
justice and in situations where the proceeding does not intend to 
a link between the case and the Member State of the forum. The 
provision recalls the basis of the constituent elements that are 
referred to in the context of the Union and on the rules of the 
jurisdiction of necessity, where the recommendation adopts an 
approach that respects the requirement of the connection 
between the dispute and the forum when the connection is 
sufficient. This approach and the related proposal formulates the 
Legal Commission which is sufficient and which justifies the 
particular needs of the protection of human rights in the matter 
in question and which ensures a slight reduction in the 


conditions of access to justice for victims. 


solution adopted from art. 7 of the Regulation n. 864/2007 for environmental damage. 
Art. 17 of the same Regulation allows you to evaluate the relevant behavior that is 
responsible for the safety regulations and the conduct in force in the place and at the 
time that the harmful event occurs without requiring the defendants to exclude or limit 
their liability. 

83European Group for Private International Law (GEDIP/EGPIL), 
Recommendation to the European Commission concerning the Private international 
law aspects of the future Instrument of the European Union on [Corporate Due 
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The tools contribute to a debate orientation that the opportunity 
to extend the rules of the Union on jurisdiction in civil and 
commercial matters and in disputes against defendants 
domiciled in third states refers to hypotheses that reveal serious 
violations of human rights in the context of the operations of 
multinational companies. These instruments and above all the 
GEDIP recommendation shows and notes the need which 
corresponds to material rules of the Union which are intended to 
have a certain application to subjects, activities which take place 
outside the internal market and is relevant to rules of private 
international law, designed to support such an extraterritorial 
application. Initiatives that are promoted by the legislator of the 
Union in the sector for which the company is responsible and 
which seems to extend into the scope of application of 
Regulation no. 1215/2012 as a hypothesis that is far from being 
concrete. The subsequent developments in the legislative sector 
of the procedure for the adoption of a directive in the sector of 
due diligence of the Union verify the elimination of the 
proposals that are advanced and with reference to profiles of 
private international law and which confirms the course of the 


procedure. 


Diligence and Corporate Accountability], op. cit., p. 5. 
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Concluding remarks 

This paper was based on the opportunity of an initiative of the 
Union which regulates the external dimension of the 
jurisdictional competence of the Member States. The main topic 
of discussion remains access to justice and fair trial as it was 
presented and documented by the ECtHR and the CJEU, thus 
representing parameters that evaluate the impact profiles of the 
law in the exercise of jurisdictional competence. The 
jurisprudence that has been reported has offered us the evidence 
of a transnational dimension (Beaumont, Danon, Trimmings, 
Yiiksel, 2017) in relation with third states which respects the 
recognition of a decisive relevance where the law in question it 
is not absolute in nature and is subject to limitations that justify 
the necessity and achievement of general objectives. These are 
imposed limits of a practical and effective nature which are 
capable of imposing positive measures, necessary to preserve 
effectiveness. The role of the rules on jurisdictional competence 
and the principles of the mechanisms that can be used contribute 
to a concrete satisfaction that the plaintiff in a dispute has a 
cross-border character and that identifies to the judge a specific 
application of the procedural rules of the state of the forum. 
Formulating rules on jurisdiction takes into consideration the 
balance between different and conflicting interests between the 


procedural parties, especially the plaintiff who benefits from 
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broad prospects of access to tools capable of providing 
satisfaction in the claim of the counterparty who is the defendant 
in court and on the basis of a jurisdictional title that is 
unjustified, broad and unpredictable. The legitimacy of the rules 
and according to the principles of fair trial and the equality of 
the procedural parties reveal the exercise of the jurisdictional 
function which presupposes the existence of a public interest in 
the system which declares its competence which respects each 
specific controversy. Already in this sector the CJEU has 
provided us with some clarifications for the terms of the 
evaluation that has been carried out and on occasions which 
highlights the needs of access to justice and which addresses a 
wide margin of discretion where states enjoy the matter under 
examination. 

The need for a guarantee of the right of access to effective and 
precise protection within the scope of Regulation no. 1215/2012 
appears appropriate as a right that is the object of valorising and 
considering the extension of the scope of the rules of the Union 
on jurisdictional competence in the external dimension. On the 
other hand, the application of national rules in jurisdiction puts 
the prospects of access to justice at an unequal stage in the 
different Member States, thus creating possible discrimination 
against the parties to the proceedings. Their relationships with 


partners from third states, citizens and businesses of the Union 
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find a multiplicity of rules on jurisdictional competence and 
breadth that is variable in nature. Parties established in Member 
States are endowed with wide-ranging jurisdictional 
qualifications which benefit them from promoting disputes in 
Europe and are exposed to the risk of proceedings in a foreign 
court. The tensions of the principle of equality compromise the 
interests of the Union and produce effects that are distorting on 
the internal market and the European companies established to 
the countries through the rules on the jurisdiction of the 
commercial relations of the Union which allows an action aimed 
at guaranteeing the strengthening of the European subjects of 
their right to access to the courts. 

The extension of the erga omnes in the rules of the Union on 
jurisdictional jurisdiction in civil and commercial matters is 
intended to attract in Europe a series of disputes in the face of 
serious violations of human rights or environmental damage 
having conduct that occurs in a third state that the interest of the 
Union regulates the criteria for access to its courts. The interest 
of the Union and the adoption of rules that are uniform to the 
creation of a regime that aims to allow disputes to be rooted in a 
forum within the European judicial area that is part of a place 
where the offenses are attributable to companies established in a 
third state that control multinationals that have their 


headquarters in a Member State. The companies of the Union 
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and the prospects of access to a judge usefully judge low costs 
for the plaintiff and the prospect of obtaining a satisfactory 
ruling within a reasonable time frame where the dispute 
eliminates the divergences that exist within the Member State 
and capable of hindering the correct functioning of the European 
market. 

The reform has given a complete implementation of the 
obligations that are sanctioned at an international level and 
subsequently applied, entered into the primary law of the Union 
where the protection of the right of access to a judge risks 
incurring a denial of justice. This condition is understood in 
absolute terms as a total absence of a forum capable of issuing 
the relevant decision regarding the dispute but also in the 
impossibility of obtaining characteristics in the judicial system 
of the third state competent for a provision capable of satisfying 
the claims of the party actress. 

The application of Regulation no. 1215/2012 guarantees 
consistency in the application of the material law of the Union in 
the external dimension. The adoption of uniform rules on 
jurisdiction concerns jurisdiction over defendants domiciled in 
third states which is done by supporting the extraterritorial 
application of these instruments, guaranteeing the effective 
protection of the rights and names of the Union that they intend 


to confer. The legislator of the Union was thus aware of the 
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necessary potential of the rules on jurisdiction when it adopted 
instruments where the material regulatory system is 
accompanied by titles of jurisdiction which are intended to be 
applied to defendants domiciled in third countries as in 
Regulation no. 2016/679, as a right to an effective judicial 
remedy which provides for a forum actoris. 

The protection of human rights is strengthened both at an 
international and internal level, thus adopting a tool for 
company due diligence which allows all profiles and which 
ensures access to justice for serious violations of human rights 
as demonstrated by the attempt to inclusion within the 
Regulation n. 1215/2012 for a forum necessitatis. This path is 
supported through the Institut de Droit International and from 
the GEDIP which addresses the legislative procedure as 
demonstrated by the elimination of a set of provisions 
concerning jurisdiction in civil and commercial matters as 
annexed to the proposal and as introduced by art. 8 of the 
Regulation in the litigation consortium rule which is necessary 
and which is specified for foreign companies that are controlled 
by European multinationals. This initiative is part of the Union's 
extraterritorial application of material norms towards the 
achievement of policies that follow in a necessary way situations 
that are connected with one or more third states that respects the 


hypotheses of the needs for the protection of human rights that 
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are combined with ensuring the proper functioning of the 
internal market, thus avoiding competition from the divergent 
policies adopted by the Member States, ensuring foreign 
companies that have commercial relations with European 
entities with the same standards. The opportunity for such a 
reform in the private international law of the Union and the 
tendency of American courts to declare themselves incompetent 
and to respect such disputes respects the serious violations of 
human rights that are outside the national territory. Applications 
of the Alien Tort Statute have allowed jurisdiction on a number 
of occasions in jurisprudence beginning through the Kiobel case, 
Nestle and similar victims of violations of the protection 
afforded by United States courts thus fueling the debate on the 
appropriateness of a intervention of the Union that respects 
controversies from the point of view that is relevant to the 
protection of human rights. The adoption in civil and 
commercial matters of rules on jurisdictional jurisdiction of an 
erga omnes nature, the intervention of the Union in this sector as 
well as the extension within the scope of application of the titles 
of jurisdiction that are provided for by the Regulation lay the 
foundations for an increase of access to justice in Europe for 
citizens and businesses of the Member States. If the forum of the 
tort according to the jurisprudence of the CJEU requires greater 


adjustments, the rule on competence in contractual matters is 
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susceptible to adjustments that ensure the competence of the 
European courts in external cases. The counterbalancing risk for 
the elimination of national exorbitant jurisdictions translates into 
a general reduction of the jurisdiction of Member States which 
inserts additional jurisdiction titles. From this perspective, the 
opportunity to introduce a residual jurisdiction based on the 
presence of the defendant's assets within the Member State such 
as that of extending the application of the current Art. 8 of 
Regulation no. 1215/2012 one of the defendants is domiciled 
outside the Union. This is a feasible solution that ensures access 
to justice even in cases where the protection of victims of 
serious violations of human rights or environmental damage 
occurs in third states, thus allowing jurisdiction before the 
judges of a Member State, avoiding that protection respects 
similar gross violations and that the uncertain criteria are 
applicable to other institutes that think about such needs such as 
for example the forum necessitatis of the prospects of inclusion 
in civil and commercial matters which still seem very distant 


and/or perhaps challenges of the coming years. 
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